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THE RESOLUTION OF DISPUTES RELATED TO òELECTION RESULTSó:
A SNAPSHOT OF COURT PRACTICE IN SELECTED COUNTRIES AROUND THE WORLD

1. Introduction and Scope of the Paper

One of the main characteristics of a functioning democracy is the peaceful, periodic transition in office through 
free and fair elections, which are perceived as legitimate by the public. The consolidation of democracy requires 
a functioning election process, which, in turn, depends upon an adequate institutional Rule of Law framework, 
transparent regulations, court rules and procedures and, perhaps more importantly, fully trained, competent 
judges and personnel with integrity. A proper election requires full attention to be given to the five core aspects 
of the process: (i) preparatory activities; (ii) campaigning and information dissemination; (iii) voting; (iv) 
counting and (v) dispute resolution.

Dispute resolution is the climax of the election process. The legitimacy of the election process depends in part on 
the objectivity and impartiality of dispute resolution mechanisms. This objectivity and impartiality is key to building 
public confidence in democratic institutions and in the election process. It is only when citizens view the election 
process as legitimate and sound that they will participate in it. One of the on-going challenges for emerging and 
established democracies, such as Indonesia, Mexico and United States, is to master the election process and ensure 
that any dispute challenging òelection resultsó is resolved in a timely, fair and effective manner.

The purpose of this paper is to provide the new Indonesian Constitutional Court with guidance for the 
resolution of disputes related to election results, by providing baseline information to fuel the debates in a 
workshop organized by IFES for the Indonesian Constitutional Court judges and staff on issues of election result 
disputes and court administration. We were specifically tasked with a survey of existing case law on how courts 
in Asia and globally have resolved disputes related to òelection results.ó

For purposes of this analysis, we have defined the term òelection resultsó quite narrowly, placing primary 
emphasis on cases that relate to technical vote counting issues rather than those involving broader fraud or 
access issues. However, we should note at the outset that the notion of òelection resultó has an extremely flexible 
definition and that we have observed significant variations around the world. Moreover, litigation related to 
òelection resultsó is often closely related to other election issues that seemingly do not relate to the numerical 
results of elections yet are intrinsically linked to them, such as irregularities in the registration process, fraud, 
or the lack of access during the voting and counting phases.  

This paper is intended to provide a snapshot of the various ways high-level courts have resolved disputes related 
to òelection resultsó in different regions of the world. A cursory survey of the existing research and case law 
did not provide us with significant guidance as to the specific means or procedures utilized by the courts to 
resolve disputes related to technical vote-counting claims. Two likely reasons for this are (i) that most of these 
kinds of claims are resolved at either the election tribunal or lower court level, and (ii) that most cases, whether 
from lower or higher courts, are not published or accessible. Our research survey, however, did provide some 
guidance as to the kinds of òelection resultó cases that have been decided by Constitutional Courts and Supreme 
Courts in selected countries around the world.  

In general, it should be noted that there is a paucity of readily accessible judicial and scholarly research on 
technical issues related to òelection resultsó, especially if research covering allegations of electoral fraud or 
access claims is excluded. However, considerably more research is available on other kinds of disputes affecting 
the democratic process and elections, as well as on those related to political parties. The research undertaken 
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for this assignment clearly needs to be supplemented in order to have a full picture of exactly what kinds of 
issues have arisen and how they were resolved at both the lower court and election tribunal levels. Much of this 
would necessarily require interviews and in-country research at the local level.  

Our research was primarily focused on identifying decisions rendered by Constitutional Courts and Supreme 
Courts in response to challenges of election results in the past five to ten years. The identification process 
proved difficult, but we were able to gather significant secondary reports of such cases. Media and news 
reports were an invaluable source of information that enabled us to identify potentially relevant court cases. 
One important obstacle to comprehensive case law research is that even when the highest courts publish their 
decisions on disputes related to election results, these decisions are often available only in the local language 
and/or by request in hard copy.

Another component of our research methodology was the identification of academic and applied research 
articles on the topic of election dispute resolution. A cursory review of available literature did not yield the 
results we had anticipated. We then interviewed election law experts at IFES and contacted many election 
dispute resolution specialists around the world. While these interviews and exchanges of information did not 
always provide us with pertinent materials, they did provide significant guidance as to what kind of information 
on this specific topic might be available and where. Most of these experts and specialists broadly interpreted the 
term òelection resultó disputes, and this interpretation was likewise affirmed through our case law research.

During the course of our current research and interviews with election law experts, a number of important 
questions and issues have arisen that need to be more closely examined and debated, such as the impact of 
irregularities in the registration process, widespread fraud, and lack of access on election results; how to 
properly identify invalid ballots; and whether the proper court rules, procedures and regulations are in place to 
resolve disputes within a specified, transparent timeframe.

For the reasons noted above, this paper will focus primarily on a narrow interpretation of the notion of òelection 
resultó dispute (section 3), as derived from the guidance we have received relative to the laws that concern the 
concurrent jurisdiction of the Indonesian Constitutional Court and the Supreme Court (section 2) over election 
disputes. Having outlined the general boundaries of rapid response mechanisms for election dispute resolution 
(section 4), the paper will then attempt to provide an analytical overview of selected case law from countries 
around the world, with a focus on developing and transition countries (section 5).

2. Jurisdiction of the Indonesian Constitutional Court

Based on a summary review and analysis of the laws regulating legislative general elections and presidential 
general elections in Indonesia, it appears that several dispute resolution entities have concurrent and potentially 
overlapping jurisdiction when it comes to disputes arising from the election process.1

There are three bodies entrusted with responsibilities in the settlement of disputes arising from the election process: 

(i) The Election Supervisory Committees; 
(ii) The courts of general jurisdiction, i.e., District Courts and Supreme Court; and
(iii) The Constitutional Court.

1 Information and analyses in this section are primarily drawn from Indonesian Law no. 23 of 2003 on the General Election of the 
President and Vice President (July 2003) articles 68 and 77 through 85, and Indonesian Law no. 12 of 2003 on General Elections for 
the Members of the Peopleõs Representative Council, the Regional Representative Council, and the Regional Peopleõs Representative 
Council (March 2003) articles 104 and 127 through 134. Both laws are available in English on the IFES website at 
http://www.ifes.org/reg_activities/indonesia_political_laws.html



In both legislative general elections and presidential elections, the Election Supervisory Committees have the 
primary responsibility for resolving disputes related to the conduct of the election, provided the allegations do 
not pertain to violations of a criminal nature. The complaint must be brought before the territorially competent 
Committee within seven days of the violation. Once the decision to process is made and if an attempt at 
conciliation fails, the Committee renders a final and binding decision within fourteen days.

Similarly, under both laws, the courts of general jurisdiction are responsible for the adjudication of electoral 
criminal violations occurring during the election process. For offenses punishable by no more than an 18-month 
imprisonment, the District Courts have final jurisdiction. For all other offenses, an appeal to the relevant High 
Court is possible and shall be final and binding. Therefore, appeals to the Supreme Court are not possible for 
criminal sentences of less than 18 months, as a way to prevent an electoral criminal offense case from taking 
months or even years before a decision is rendered. District Courts have 21 days to render their decisions, while 
the High Courts have 14 days.

Finally, while the Constitutional Court has exclusive jurisdiction over disputes related to òelection resultsó, and 
the law on presidential general elections explicitly defines the scope of the Constitutional Courtõs jurisdiction, 
limiting it to objections against òvote count resultsó, it should be noted that the law on legislative general 
elections is silent on the meaning of òelection resultsó. Similarly, the law on presidential general elections gives 
14 days to the Constitutional Court to resolve disputes, but the law on legislative general elections does not 
provide any specific timeframe.

As described above, the Constitutional Courtõs jurisdiction is not as restrictively defined in the context of 
parliamentary, provincial and municipal elections as it is in the context of presidential general elections. While 
this situation arguably may give the Constitutional Court some flexibility in interpreting the notion of òelection 
resultsó, some caution is necessary in order to avoid potential conflicts in the case law arising from election 
disputes.  It also opens the door to undue delays or public confusion. 

Indeed, discrepancies between the two laws may lead to potential overlapping or even conflicting decisions 
from several dispute resolution bodies. In any case, the lack of definition of the notion of òelection resultsó in 
the legislative general election law may pose serious jurisdictional issues for the Court in the future. At the same 
time, it also may mean that  the Constitutional Court, as a guarantor of fundamental democratic principles and 
civil liberties under the Indonesian Constitution, may want to be prepared to confront this jurisdictional and 
timing issue for purposes of future decision-making. This could be done through an amendment to the current 
law, a regulation or perhaps through a future court decision.

3. Notion of òElection Resultó Disputes and their Resolution

a. Narrow and Broad Interpretations

Based on our preliminary research and on discussions with jurists and election specialists from a variety of 
countries, the notion of òelection resultó disputes appears to cover a wide array of cases and complaints, but 
broad and narrow interpretations of the scope of these disputes vary greatly depending on the country, the 
court or even over time. While òelection resultó disputes could be broadly understood to cover all claims 
brought to court following an election provided that these claims call into question the validity of the outcome 
of the election, the starting point for this paper is a narrower interpretation of the notion. Based upon informal 
guidance from Indonesian jurists, we have interpreted òelection resultó disputes to cover challenges related to 
the count of ballots following the vote. However, we would encourage a more scholarly analysis of this issue by 
a wider range of Indonesian jurists before any definitive interpretation of this term is made.



As a general matter, it is possible to highlight two diverging approaches to the notion of òelection resultó. The 
first is a process-oriented approach and the second an outcome-oriented approach. Process-oriented approaches 
of òelection resultó disputes do not dissociate ballot counting from broader fraud and access issues. Outcome-
oriented approaches build looser ties between disputes over ballot counting and more general challenges to the 
election process based on fraud or access. 

This distinction does not mean, however, that ballot counting is a stand-alone issue. Rather, there might be three 
categories of claims related to ballot counting: 

(i)  Claims exclusively targeting the mathematical count of ballots; 
(ii)  Claims which inherently raise issues of fraud in the counting process; and 
(iii)  Claims which inherently raise access issues. 

The 1996 Armenian presidential election provides a good example of the linkages between counting, fraud 
and access. Indeed, complaints calling for the nullification of the election relied on inconsistencies in the final 
numerical results provided by precincts, noting that the universal, equal, direct suffrage and secret voting had 
been violated during the vote, and that there were fraudulent inconsistencies in the counting of ballots, both of 
which had had a direct effect on the election results.

There is, however, an important caveat to this narrow interpretation of the scope of òelection resultó disputes. 
Indeed, it appears from our research that claims related to vote counting often constitute only one aspect of 
broader fraud or access claims. Indeed, most of the cases surveyed covered a wide range of often overlapping 
issues, and, while the core claim was not vote counting as such, the sought outcome of the challenge was always 
a modification or an annulment of the final count.

b. Elements of òElection Resultó Disputes

Based on our cursory survey of existing literature and case law from Constitutional Courts and Supreme 
Courts, the notion of òelection resultó disputes appears to cover a wide range of issues which are often 
inextricably linked in the challenges brought to court and fall under two broad categories: fraud and access. The 
specific issue of ballot counting falls under fraud or access challenges depending on the case. The following table 
may provide some guidance concerning the types of claims identified under each category.

c. Systems of Dispute Resolution

A cursory review of the literature analyzing jurisdictional mechanisms to resolve disputes in connection with 
electoral processes enables us to identify four main systems of dispute resolution, depending on which court has 
the primary responsibility to adjudicate cases challenging election results. First, some countries have entrusted 
the resolution of electoral conflicts to Constitutional Courts or bodies of constitutional justice. Second, in 
other countries, the judiciary is responsible for the resolution of these conflicts with the possibility of appeal 
all the way to the Supreme Court. Third, some countries have chosen to create special electoral tribunals to 

Challenges Related to Fraud
Fraud affecting the report of election results

Fraud directly linked to voting
Bribery

Challenges Related to Access
Obstacles related to polling stations
Obstacles related to voting materials

Party representation during vote and count
Announcement of the results

Challenges of Election Results



adjudicate cases arising of elections, as an element of their democratic transition. Fourth, some countries have 
mixed systems of dispute resolution. Mixed systems are characterized by a significant role given to the political 
branches of government, such as Parliament, in the resolution of disputes, but the responsibility is shared with 
either the ordinary courts or administrative entities.

Regardless of the specificities of the institutional system established to resolve disputes related to election 
results, there is a global consensus that these systems are fundamental to the legitimacy and integrity of the 
election process. The key to legitimacy and integrity is to ensure the independence and impartiality of dispute 
resolution bodies. This is the approach that was taken by the international community when setting up ad hoc
dispute resolution bodies in post-conflict countries such as Bosnia-Herzegovina or East Timor.  

The independence and impartiality of dispute resolution bodies can be guaranteed best by providing them with 
sufficient administrative and budgetary resources and by ensuring that they are staffed with competent and 
impartial judges. The transparency of dispute resolution procedures will also help strengthen the independence 
of and public trust in these bodies, and it will promote a Rule of Law culture. Building public trust in dispute 
resolution bodies and in transparent adjudication procedures is a fundamental first step in consolidating 
democracy and the legitimacy of the election process.

Our research focused primarily on decisions rendered by Constitutional Courts or Supreme Courts around the 
world. Based on the cases surveyed, it is clear that many of the purely technical cases related to vote counting 
most likely never reach the highest levels of the judiciary; rather, these cases are dealt with directly at the 
local or regional level by election commissions or district courts. It is also clear that in a number of countries, 
the Constitutional Court or Supreme Court does not have original jurisdiction over election result disputes. 
Indeed, in Cambodia, cases are heard by the Constitutional Court only upon appeal against decisions rendered 
by the National Election Commission. Similarly, in the United States, the US Supreme Court hears cases only 
upon appeal against decisions from the highest State jurisdictions. 

In yet other countries, several courts or bodies may have concurrent jurisdiction over disputes arising from the 
election process. Indeed, in Indonesia, the Supervisory Committee, the Supreme Court and the Constitutional 
Court all have jurisdiction over some aspects of disputes arising from the election process. These kinds of 
jurisdictional issues make it all the more important for all courts and resolution bodies to promote uniform 
case law and the speedy resolution of cases through clear and adequate laws, procedures, rules and regulations, 
in order to prevent or minimize conflicts between the courts. In the absence of such guidelines, conflicting 
interpretations and solutions may be given by different courts on similar factual situations, and litigants will 
have an incentive to go court shopping for the most favorable decision, thereby undermining the legitimacy 
of the dispute resolution mechanism and of the election itself. These conflicts may also be used to delay final 
decisions and to cast doubt in the publicõs eye as to which decision should prevail. Overall, these kinds of 
jurisdictional disputes may call into question the legitimacy or importance of new democratic institutions such 
as the Constitutional Court in Indonesia.

The best source of information on the resolution of disputes related to ballot counts might, therefore, be at 
the election commission or first instance tribunal level. More information on the purely mathematical and 

Dispute Resolution System Countries

Constitutional Court Most European countries, Cambodia

Supreme Court England, Canada, South Korea, India, the Philippines

Electoral Tribunal Most Latin American countries

Mixed System United States; some countries in Latin America and Europe such as Argentina, Italy 
and Hungary



technical issue of the accurate ballot count could be obtained by undertaking research at the level of these 
bodies. Similarly, working with election officials around the world might provide guidance with regard to the 
means of resolution of technical ballot counting disputes.

4. Rapid Response to òElection Resultó Disputes

a. Speedy, Fair and Legitimate Dispute Resolution Process

There is now a universal consensus that litigants are entitled to a swift resolution of their disputes by 
an independent and impartial tribunal. The reasonable time for dispute resolution in civil, commercial, 
administrative and criminal cases is a hotly debated issue which depends, inter alia, on the circumstances of 
the case, its complexity, the conduct of the parties and the conduct of the authorities. The speed of dispute 
resolution is all the more important when it comes to challenges related to the results of elections as lingering 
contests and disputes may bring the democratic process to a halt and threaten the stability of government, local 
or national. 

Like any other aspect of the election process, dispute resolution mechanisms and bodies must be fair and 
perceived as fair by the parties and the public. The credibility of the election process as a whole requires that 
disputes arising from the election, and especially challenges to the results of the election, be dealt with by non-
partisan bodies applying fair rules and procedures.

Another key element of a legitimate and effective dispute resolution process is the adequacy of the administrative 
and technical resources, whether institutional or human. Detailed procedures for investigation and resolution 
must be set prior to the election, and those entrusted with the responsibility to resolve these disputes must be 
adequately trained.

b. Rules, Procedures and Timing for Dispute Resolution

For election disputes to be adequately and effectively resolved, the proper formal court rules, regulations 
and procedures must be in place. Apart from the attribution of jurisdiction, which should be done through 
the highest norms of the land, there does not seem to be any preference for setting rules, regulations and 
procedures by law or through secondary rule-making. It might even be more convenient and efficient to set 
the mechanisms for resolving òelection resultó disputes directly through court rules than having to rely on 
Parliament to adopt laws on the topic. 

The adoption of uniform standards, prior to the election, at all levels of the election process will strengthen 
its legitimacy. It is irrelevant whether these rules are set by law, secondary legislation or internal rules. What 
matters most is that they predate the election and set clear guidelines and standards for voting, counting and 
dispute resolution. Uniform rules will provide the necessary stability and predictability to the mechanisms 
designed to resolve disputes arising from elections, especially those challenging ballot counts or calling for 
recounts.

Preventing delays in the resolution of disputes challenging òelection resultsó may, however, be strengthened 
through clear, transparent laws and regulations that underscore the importance of speedy decisions. Disputes 
related to election results are extremely time-sensitive, and their resolution is therefore an extremely time-
intensive exercise. 

By way of example, the 1997 Cambodian election law provides for short time periods both for the submission 
of complaints (72 hours) and appeals (48 hours) and for the resolution of cases (72 hours). However, a cursory 


