7002 PPP - Political and Legal Environment
Essay by Laurie McGrath

Australian Electoral Commission (Queensland)

Politics, the Law and Political Party Registration in Australia 

Introduction

In the 1890s, as Australia moved towards becoming a Commonwealth, it saw the emergence of political parties, with a number being mentioned in the delegations to the 1897 Constitutional Convention held in Adelaide (Souter 1988:20). For most of their history political parties have been regarded as private bodies, unlike companies and trade-unions which were legally registered and subject to judicial review. As Tully put it “they functioned in what has been described as a ‘legislative vacuum’” (Tully 2003:144). 
Question

Why are there different registration rules for political parties in Australia, at a federal level, and what are the consequences of these different rules for the political system? 
Background

The status of parties in federal politics started to change in 1977 following a referendum on the filling of casual Senate vacancies. The amendment of s.15 of the Constitution inserted a reference to political parties and with it constitutional recognition (Constitution Alteration (Senate Casual Vacancies) Act 1977). 

The status changed further in 1984 following the most substantial rewrite of the Commonwealth Electoral Act 1918 (the Act) since Federation. This saw the introduction of the registration of political parties among the array of innovations to the Australian electoral system at that time. Registration was voluntary, but a necessary requirement for a party to receive public funding and to have a party name on ballot papers, with registration to be administered by the Australian Electoral Commission (AEC), another creation of the Act. The decisions of the AEC were appealable to the Administrative Appeals Tribunal and thence to the Federal court. Parties registered at the time of the 1984 Federal election numbered thirty-two. Among those registered was the Democratic Labor Party (DLP). 

The provisions in the Act relating to registration originated from the 1983 Joint Select Committee on Electoral Reform (JSCER) of the federal Parliament. In its report the JSCER recommended the registration of political parties and further recommended that the number of members for registration be 500, but that there be separate rules for parties already in the Parliament. Not one of the committee member reports objected to separate rules for parliamentary parties. Hardly surprising, given that the committee membership was comprised of representatives of parliamentary political parties, the changes to the Senate ballot-paper recommended in the same report and the advantage of having the party name on the ballot paper next to the candidate’s name, politics in action. The Parliament adopted the recommendations and the new Act largely mirrored the report of the JSCER in this area (JSCER 1983:182-194 and 223-280).  
Difference

Parliament, in revising the Act, inserted provisions that made political parties, who were represented in the Commonwealth Parliament, not subject to the provisions relating to party membership. A parliamentary party was defined in s.123 (1) of the Act  as:"...a political party at least one member of which is a member of the Parliament of the Commonwealth". One could argue that parties in the Parliament have already established a level of support in the community and the membership rule need not apply. It could be just as easily argued that, if that were the case then the membership rule would easily be met by these parties. In essence a party in the Parliament not need comply with the membership rules to be registered whilst parties outside the Parliament must do so to gain registration.
In October 2000 Parliament amended the registration provisions in the Act and, during debate in the Senate, moved to further define membership of a party (Bartlett 2000:18253). It is of interest to note that Bartlett, who sought the ‘no overlap rule’ amendment, is a member of a minor party, the Australian Democrats. The amendments sought to provide that a person could be a member of only one party for the purposes of registration. It was designed to prevent a party or parties relying upon the same person or persons for registration. This amendment was subsequently passed and incorporated into the Act and became known as the “no overlap rule”.
Registration action and political power
In December 2000, following amendments to the Act and a review of registered parties, the AEC commenced proceeding to de-register the DLP as a registered political party. The action resulted from the DLP refusal to supply its list of members. The AEC from 1984 up until this time had accepted the declaration of the party’s registered officer that the party had 500 members. The DLP asserted the AEC did not have the legal power to require the party to provide its list of 500 members and commenced a court action to prevent the AEC carrying out the process of de-registration. The AEC ceased de-registration, having been advised it may not have the power to do so (Mitchell 2006).
In July 2001 Parliament further amended the Act. In his explanatory memorandum the Special Minister of State, Senator Abetz (Abetz 2001:23470) advised that the amendments were sought to give the AEC clear and specific powers relating to the registration of political parties and to define more clearly the membership provision and the powers of the AEC. In reality, Parliament, without dissent, amended the legislation to give the AEC the power to de-register the DLP, who had had the temerity to challenge de-registration. 
 Following these amendments to the Act and a review of registered parties, the AEC recommenced proceedings to de-register the DLP. The action again resulted from the DLP refusal to supply its list of members.   This was the first time a political party had fought de-registration and the Parliament had amended legislation to effect it. The only other time Parliament had legislated in relation to parties was in the 1950s when it attempted to dissolve the Australian Communist Party. The High Court, on that occasion, struck down the legislation as being beyond Parliament’s power under the Constitution (Australian Communist Party v The Commonwealth [1951] HCA 5). Others parties such as the Pensioner Party of Australia and the Conservative Party of Australia had gone quietly, as it were, choosing to either go voluntarily or not resist when registration became an issue (Mitchell 2006). 
Legal Challenge
The DLP asserted the AEC did not have the legal power to require the party to provide its list of 500 members. The DLP commenced actions in the Federal Court to halt the efforts of the AEC. The attempt to de-register the DLP reached the High Court of Australia in February 2004, after the granting of special leave to appeal the decision of the full Federal Court who had found that the actions of the AEC were within its powers and the legislation was within the powers of Parliament (Mulholland v Australian Electoral Commission (2003) 128 FCR 523). 
The case before the full High Court not only concerned the actions of the AEC and the provisions of the Act, but also involved questions on the difference in registration provisions, the legislative powers of the Commonwealth, representation and whether the Constitution contained implied freedoms of political association and communication. This saw the intervention of the Commonwealth Attorney-General as first law officer of the Commonwealth and the State Attorneys-General of New South Wales, South Australia and Western Australia, as each has registration systems similar to the Commonwealth (Mulholland v Australian Electoral Commission [2004] HCA 41).
The DLP put the following to the court:
1. The two rules, membership and no overlap, were beyond the legislative power of the Commonwealth to make laws with respect to elections under Section 51(xxxvi) of the Constitution;

2. The membership and the no overlap rules contravened Sections 7 and 24 of the Constitution that require members and senators to be “directly chosen by the people”. They argued that these rules infringed the direct choice requirement. As party affiliation is an important piece of information used by electors to make a choice  having this affiliation on the ballot paper for some parties (those registered) and not others (those not registered) was contrary to the Constitution;

3. The membership and no overlap provisions were invalid because they unreasonably discriminated in favour of some parties to the disadvantage of other parties;

4. The membership and no overlap rules infringed the implied freedom of political communication. The DLP arguing that the ballot paper constituted a political communication and that the challenged provisions placed a burden on parties which was not compatible with representative and responsible government; and
5. The membership and no overlap rules infringed implied freedoms of association and privacy of political association because of the requirement in the Act to hand over to the AEC the details of party members.

The action by the DLP to first refuse to comply with the directions and demands of the AEC and then to launch a number of legal challenges was to test the legislative provisions of the Act in respect of registration and to prevent the disclosure of who was a member of the DLP (JSCEM 2004: Submission No:121). Conversely, the AEC, in moving to de-register the DLP by enforcement of the legislation, was prepared to test its legislative power and with it the power of Parliament.
The DLP was also concerned that the requirement to disclose its members details was contrary to the long held belief that political parties were private entities with the freedom of association and with it the right to privacy. This had been supported by the 1934 High Court decision of Cameron v Hogan in which the court concluded that political parties were a private entity and did not come within the jurisdiction of the court system (Cameron and others v Hogan (1934) 51 CLR 378). 
The advent of registration under the Act brought political parties into the legal realm. The conferring of legislative recognition meant that an earlier 1917 decision of the High Court (Edgar and Walker v Meade), which related specifically  to a body registered under legislation applied, and therefore the defence afforded under the Cameron v Hogan case was effectively demolished (Edgar and Walker v Meade (1917) 51 CLR 30).
Decision of the High Court
The court in six separate judgements, Justices Gummow and Hayne writing a joint judgement, dismissed the DLP application, with costs. In dismissing the application the court reviewed each of the grounds cited by the DLP. 
The court found that the 500 member and no overlap rules were within the Commonwealth’s power under the Constitution to make laws related to elections and fell well inside Sections 7 and 24 of the Constitution that require that members and senators be ‘directly chosen by the people’. 
The court held that the rules are not contrary to the direct choice requirements with Gleeson CJ [18] noting that the provisions did not impede or impair the process of choice. He went on to indicate that beyond the minimum requirements Parliament has a broad scope to determine what is an appropriate electoral system and this may change over time as community standards change and representative government evolves.
Turning to the argument of unreasonable discrimination the court referred to the long history in Australia of electoral systems that discouraged multiplicity of candidates which have never been regarded as unreasonable discrimination. In respect of the no overlap rule, its underlying purpose was the avoidance of confusion, deception and frustration of the democratic process and was consistent with direct choice. McHugh J [72] noted that there could be a point reached where the electoral system is so discriminatory as to contravene s.7 and s.24, but not in this case.

The majority of the court (McHugh, Gummow, Hayne, Callinan and Heydon JJ) contended that a law will only be invalid if it relevantly burdens an independently existing right to communicate. As the DLP had no independent existing right to communicate the party affiliation of its candidates on a ballot paper, other than that conferred by the Act, the argument of infringement of political communication failed.
With respect to the questions of freedom of association and privacy the court, save Kirby J [278], rejected the argument of implied freedoms. The rejection being on the basis that there is no free-standing right of association or that party registration and with it membership disclosure is voluntary. Kirby J [260], whilst recognising these may be implied, came to the conclusion that the burden on those freedoms in the present case was reasonable.   
Consequences of different rules
A consequence of the High Court ruling that the legislation was within Parliament’s power is that Parliament could, should it so desire, raise the membership number to 1000 or even 5000, something not missed by the National Party of Australia which in its submission to the Joint Standing Committee on Electoral Matters (JSCEM) inquiry into the 2004 Election, suggested a membership increase to 2000 (JSCEM 2004: Submission No: 92). The JSCEM in their report to Parliament, whilst noting views such as the Nationals, recommended that membership remain 500 (JSCEM 2005:94). Parliament continues to possess the power, confirmed by the court, to define who can be a player in the political system and how they must conduct themselves. 
The court, however, did sound a warning in terms of legislative power, referring to the Lange v Australian Broadcasting Corporation (Lange v Australian Broadcasting Corporation (1997) 189 CLR 520) case and in particular the test, established in that case, related to compatibility and what is reasonably appropriate:

The first condition is that the object of the law is compatible with the maintenance of the constitutionally prescribed system of representative and responsible government.... The second is that the law is reasonably appropriate and adapted to achieving that legitimate object or end.
Nonetheless a non-parliamentary party wanting to register itself federally with individual State and Territory branches, such as the parliamentary parties have already done, would require a membership in the order of 4000 or more to satisfy both the membership and no overlap rules. An absurd number, and one not lost on at least one member of the High Court. Justice Kirby in his judgement makes the point that the Labor Party comprised, at its formation meeting in 1900, twenty-seven people and the Liberal Party eighty-two delegates at its 1944 formation [261]. 
Additionally, the registration of political parties in Australia is out of step with comparable democracies such as the United Kingdom (UK), New Zealand (NZ) and Canada who do not having separate rules for parliamentary parties. New Zealand and Canada each require a membership, 250 and 500 respectively, whilst the United Kingdom only requires two party officers and a range of documents such as constitution, financial control methods and where in the UK the party wishes to register (UK 2006; NZ 2006 and Canada 2006). Allied to this the Administration and Cost of Elections project (ACE), a global reference guide to electoral systems and processes, points out in respect of registration of political parties, that any use of differential rules in party registration can impinge on the integrity of the process (ACE 2006). 
Finally, a non-parliamentary party would have to be prepared to give up the personal details of members to a government agency, the AEC and be subject to demands and enquiry into its ability to register or remain registered under the current Act at any time of the AEC choosing, other than during an election period. As the register of political parties is a public document it is not inconceivable that application could be made under Freedom of Information for an individual’s membership details. This was something of concern to the justices of the High Court, who closely questioned counsel during the hearing, with Justice Kirby making particular reference to the earlier Communist Party case. One gained the impression that the justices were not convinced of the argument that the Privacy Act 1988 and the Freedom of Information Act 1982 would protect a member details from disclosure. 
Conclusion

The registration of political parties, the boundaries of certain freedoms and the position of parties in the political landscape has now been more clearly defined by the court. This, combined with the actions of Parliament, may threaten the existence of political parties other than those in Parliament. The growing raft of legislation, allegedly to protect the elector, will be seen by many as not that at all. Rather, it will be seen as an attempt by parties in the Parliament to protect their current position by the use of legislative instruments (Bennett 2002:11).
This examination of registration has not touched on the area of public funding, which was another of the drivers behind registration (JSCER 1983:145-178). Public funding of political parties is an emotive area of public policy and one that has generated considerable academic comment and study. The disparity between the parties and the actions of Parliament in this area are in all probability similar to those of registration.
The DLP remain a registered party, having provided the AEC with the membership list.  
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