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Observing Delimitation

1. Introduction: Present trends in observation

Many different organizations employ distinct approaches to observation. But most of them can be classified within two main types, which attempt to respect the basic principles of comprehensiveness, accuracy, and respect for national sovereignty in different ways
.

The first approach is what might be called the long-term observation model and corresponds roughly to the practices employed in important cases by the UN, the OAS, the European Union, and the Organization for Security and Cooperation in Europe. It is a large-scale, expensive approach that requires the permanent presence of a significant number of observers throughout the electoral process, including their deployment to the main regions of the country. This approach aims at the direct observation of events and aims to achieve comprehensive chronological and geographical coverage. In most cases, the observation begins three to four months before Election Day. After a short preparatory mission, a core team of substantive and administrative staff is deployed. The core team includes electoral specialists to follow the initial stages of the electoral process, and administrative and logistic specialists, to facilitate the deployment of long and short-term observers.  The next stage is the deployment of long-term observers throughout the country, which will follow the electoral campaign and events in their regions. A much larger number of short-term observers arrive a week or so before the election, so that a representative number of polling stations can be visited and a quick count can be conducted. After the elections, a smaller number of observers should remain to observe the counting of votes, allocation of seats, and other post-electoral activities. 

The second approach might be called the short-term observation model, and corresponds roughly to the practice of the Commonwealth, the Carter Center, the Center for Democracy, and other non-governmental organizations. It requires far fewer resources than the previous approach, since it aims only to observe the last stages of the electoral campaign, the events of Election Day, the counting of votes, and, in some cases, the registration of voters. Information concerning other aspects of the electoral process is indirectly gathered through detailed fact-finding visits involving contacts with electoral authorities, the government, political parties, and relevant personalities. Some organizations establish a small permanent office to carry out these functions, to keep headquarters informed of developments, and to make arrangements for the visits of the fact-finding missions. This approach requires considerable political and electoral experience in fact-finding missions. In most cases, organizations following this approach also deploy persons with substantial experience in Election Day observation. The Commonwealth Secretariat, for instance, relies on parliamentarians, members of electoral commissions, and the like. Since the emphasis is more on qualitative than quantitative observation, the size of missions tends to depend on the availability of resources. 

Organizations involved in electoral observation might differ substantially in their approaches, but they all would probably agree that coverage should be comprehensive. In the two approaches described in the previous paragraphs, particularly in the “long-term” approach, comprehensiveness is usually defined in chronological and geographical terms as the coverage of the entire electoral process throughout the country. The long-term approach involves fielding and regionally deploying observers early in the process. In the short-term approach, comprehensiveness is achieved through periodic visits and extensive interviewing. 

However, comprehensiveness can also be functionally defined in relation to the activities that are part of the electoral process. These activities can be conceived as targets of the observation efforts. The functional deconstruction of the observation process makes possible a more nuanced analysis of methodological approaches and resource requirements. Although there might be disagreements in relation to the selection of targets of observation, the following fifteen are widely agreed upon by experienced observers:

· Existence of an enabling environment

· Legal framework of electoral process

· Delimitation of constituencies

· Registration of voters

· Registration of political parties, alliances, and candidates

· Impartial complaint procedures during the pre-polling period

· Voter information and education

· Freedom of assembly and movement

· Freedom from fear and intimidation

· Freedom of expression and equitable access to the media

· Funding of campaigns and use of public resources

· Electoral preparations

· Polling

· Vote counting and compilation of results

· Adequate processing of post-electoral complaints and petitions

The issues concerning observation of the delimitation of constituencies and the specific measurement suggestions that are developed in the following sections of this paper inscribe in this later approach.  The obvious advantage is that it makes it possible to discuss separately the techniques and the resource requirements for the observation of each of the components of the electoral process.  However, it is always necessary to place the results of the observation of isolated components in the framework of the overall evaluation of the electoral process, a subject that will be covered in the last section of this document.

2. Electoral systems and delimitation of constituencies

There are significant differences in the relative importance of constituency delimitation according to the electoral system in use. We will comment briefly on the requirements of different electoral systems, using the categorization of electoral systems proposed in the Administration and Cost of Elections (ACE) Project. ACE proposes three broad categories: Plurality-Majority (including First-Past-The-Post, Two Round Systems, Block Vote and Alternative Vote), Proportional Representation (List PR, Mixed Member Proportional and Single Transferable Vote) and Semi-Proportional systems (Parallel, Limited Vote and Single Non-transferable Vote). 

In the Plurality variety of the Plurality-Majority systems, the winner is the candidate with the most votes, but not necessarily an absolute majority of the votes. Majoritarian systems, such as the Australian Alternative Vote and the French Two-Round System, try in different ways to ensure that the winning candidate receives an absolute majority (i.e. over fifty percent). Plurality-Majority Systems are usually linked to the use of single-member districts, although this is not necessarily nor always the case. 

As it will be discussed in the following sections, plurality-majority systems create the most difficult challenges for observation, as the way in which constituencies are delimited is one of the most important factors in the definition of results. Even the decision of using single or multi-member districts is one of the issues that should be targeted by observation, as it can be used for manipulating results, particularly when they are used at the same time. 

The rationale underpinning all proportional representation (PR) systems is to consciously reduce the disparity between a party's share of the national vote and its share of the parliamentary seats. PR systems always use multimember districts, which diminishes the importance of the delimitation of constituencies.  But it is still a significant dimension: there is near-universal agreement among electoral specialists that the crucial determinant of an electoral system's ability to translate votes cast into seats won proportionally is the district magnitude; i.e., the number of members to be elected in each electoral district. And there is a wide variance in the size of districts. In the Netherlands, for example, the whole country forms one district of 150 members. Consequently, there is no need whatsoever for delimiting constituencies. In other cases, like Argentina, the district boundaries of the multimember constituencies coincide with the provinces. As a consequence, there is no need to delimit the districts, although there is a periodic need to allocate representatives to each district according to changes in population. In the other extreme, however, PR might be applied in small districts that do not coincide with administrative subdivisions and have to be purposefully defined. In Chile, for instance, List PR is applied to two-member districts, which introduces even worst delimitation problems than those existing in First-Past-The-Post systems. 

There are other systems that produce proportional results, but that are partially based in single or multi-member constituencies. In the case of Mixed Member Proportional (MMP) systems, a proportion of the parliament is elected by plurality-majority methods, usually from single-member districts, while the remainder is constituted by PR lists. However, as under MMP the list PR seats compensate for any disproportionality produced by the district seat results the relative importance of the delimitation of the boundaries of the single-member districts is much more limited
. In the case of the Single Transferable Vote, the importance of delimitation is also limited, although still a potential subject for manipulation, as will be discussed later.

The most common of the semi-proportional systems are the Parallel (or mixed) systems using both Proportional Representation (PR) lists and "winner-take-all" districts. However, unlike MMP systems (see Single Transferable Vote), the PR lists do not compensate for any disproportionality within the majoritarian districts. Therefore, the importance of constituency delimitation is equivalent to that of FPTP systems, mitigated by the fact that the single member constituency seats are only a proportion of total seats – as much as 60% in Japan but as low as 10% in Somalia. The other two semi-proportional systems – Limited Vote and Single Non-Transferable Vote – are relatively rare. Both use multimember constituencies that require delimitation. In the case of the Single Non-Transferable Vote system, each voter has one vote even if there are several candidates. In the case of the Limited Vote System, voters have fewer votes than there are seats to be filled, but more than one vote. The delimitation of constituencies is not as important in those two systems as it is in FPTP.

3. The importance and difficulties of observing delimitation

Why is it so important to observe delimitation?  The answer is quite simple: because the delimitation of constituencies provides the single most important opportunity to manipulate the result, short of straightforward cheating.  Within limits, it is possible to do practically anything.

As it was mentioned in the previous section, the greatest possibilities for manipulation exist in the case of First-Past-The- Post systems. To illustrate the potential extremes, we will use the fictional City of Gerry (see Graph 1) comprising 216 precincts with 500 voters each. The city has a Council of 27 members. We have assumed that there are two parties: the Core City Party, that obtains 60% of the vote in the precincts shaded in orange (and 40% in those shaded in green), and the Suburban Party, who gets 60% and 40% of the vote in green and orange precincts, respectively. Under proportional representation – and using a single constituency - there would be no delimitation issues. The Core City Party would get 16 Council members, and the Suburban Party would get 10, the allocation of the remaining member depending on the type of formula used. 
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If, on the other hand, the Council members are elected in 27 single member wards, there will be a need for delimitation, and the number of possibilities for manipulation increase exponentially. It would be possible to delimit wards in such a way that the number of seats allocated to the Core City Party (CCP) is maximized, as in Graph 2, where the CCP would get 23 seats – 85% of the total seats with only 60% of the popular vote. This is a reasonable outcome in a FPTP system, which is supposed to give an additional advantage in terms of seats to the winner. But it would be possible to delimit wards in such a way that it is the minoritarian Suburban Party (SP) is benefited. This can be seen in Graph 3, were the SP gets 18 seats – a whopping 66.7% of the seats, in spite of having received only 40% of the popular vote.  The number of possibilities is very large, and it is possible to adjust the delimitation to many other criteria. For instance, it would be possible to delimit wards in such a way that the number of “competitive” seats is maximized, as done in Graph 4. In that case we would have 5 “safe” seats (75% or plus of the vote) for the Core City Party and 22 “competitive” seats, where the votes are distributed evenly between both parties.  This is far from being an ideal situation – a 1% swing of the vote in favor of the CCP would give them all the seats in the Council, while a similar swing in favor of the SP would give them 81.5 % of the seats, with only a 41% of the vote.

Graph 2 – Maximizing the seats of the Core City Party
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	             216 precincts - 108,000 voters - 27 wards
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	      Suburban Party "packed" in Districts 2,6,10 and 18
	

	
	      Core City Party gets the remaining 23 districts with 60% +

	
	     Core City Party - Voters = 62,000 (57.4%) - Seats=23 (85.2%)

	
	     Suburban Party - Voters = 46,000 (42.6%) - Seats=4 (14.8%)


 Graph 3 – Maximizing the seats of the Suburban Party
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             216 precincts - 108,000 voters - 27 wards

      Core City Party "packed" in Districts 1 through 9

      Suburban Party gets the remaining 18 districts with 60% +

     Core City Party - Voters = 62,000 (57.4%) - Seats=9 (33.3%)

     Suburban Party - Voters = 46,000 (42.6%) - Seats=18 (66.7%)

Graph 4 – Maximizing Competitive Seats
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216 precincts with 500 voters each - Total population=108,000 voters

Green squares are precincts were Suburban Party gets 60% of the vote

Orange squares are precincts were Core City Party gets 60% of the vote

Total CCP voters = 62,000          Total SP voters = 46,000



Competitive seats (50/50) = 23 (85.2%)     Safe seats = 4 (14.8%)

Swing of 1% in favor of the CCP >>> Seats 27 (100%) – Votes (60%)

Swing of 1% in favor of the SP    >>> Seats 23 (85.2%) – Votes (40%)

The possibilities of manipulating boundaries in order to obtain more favorable results is not limited to constituency or ward delimitation in those systems that require it.  It is possible to do it on a grand scale, although the opportunities are less frequent.  In order to make the point, we will use a historical example: the subdivision of Western Territories in the 1860’s. 

“The carving of territories into US states was also subject to gerrymandering, where before the American Civil War states were admitted on a formula of "one free state for each slave state". This nearly prevented Maine from seceding from Massachusetts until the Missouri Compromise was agreed upon, and it was decided that Texas and California would both enter as single - but large - states. During the late 19th century, the territories of the Rocky Mountains were split up into relatively small states to help the Republican Party maintain control of the White House — each new state brought in three electoral votes (Compare a map of the United States in 1860 with a map from 1870 in Annex 2). While the slave state/free state distinction is now a matter of history, the carving up of the Rocky Mountains continues to affect presidential elections today, still giving Republicans an advantage in case of a close vote; this made the Presidency of George W. Bush possible in 2000.”

As discussed in the previous paragraph, the delimitation of constituencies has a profound impact and can be manipulated with relative ease.  However, it is difficult to find observation reports that pay adequate attention to the issue – it is mostly dealt with one or two paragraphs and centering on issues related to equality of the vote.  If observing delimitation is so important and the potential impact of manipulation so great, why is it that the attention of observers to this crucial dimension is so limited?  There are a number of reasons that can be advanced to explain this anomalous situation.

1. The delimitation of boundaries does not take place simultaneously with the elections, but in most cases is done quite in advance. Not even the longest-term observation missions can directly observe the delimitation.  It is not a present practice to observe delimitation when it takes places, although there might be a few isolated exceptions among national organizations, which might be involved – or want to be involved - in the delimitation process.

2. The delimitation process can be quite technical, particularly through the use of computerized tools, which are not easily accessible to most observation groups.  As we will see below, the measurements of certain dimensions (for instance “compactness”) can be quite technical.

3. There are few international standards, and they are quite general (the very few we have been able to locate can be found in Annex 1). This is common to many of the “components” listed in Section 2, but the paucity of criteria is greater in the case of delimitation.  Furthermore, there are always counterexamples that can be used by those accused of gerrymandering. If a country is criticized for the unequal size of its constituencies, it can always reply that in both England and Canada there are also very large variations in the size of constituencies. Although there might be adequate reasons for the deviations in those two countries, the details of the cases may not be known to the observers.

4. Some of the criteria used for delimitation might produce contradictory results. For instance, the emphasis placed by the US Supreme Court on equal population conflicts with the respect for administrative boundaries, which requires a degree of deviation. If the criteria used for delimitation is respect for communities of interest the shape of the district might not be particularly compact – as shown by the shapes of the majority-minority districts created in the US after the sanction of the Voting Rights Act. 

5. Any delimitation – even those conducted by the most impartial persons – has a significant political impact. It could be easily argued that the full proof of gerrymandering should not be limited to results, but it should include proof of intent – which is very difficult to prove
.

6. There are cases in which gerrymandering is undertaken by consensus of the major parties, and will go unnoticed, unless challenged by civil society groups. In California, for instance, the two dominant parties cooperatively redrew both state and federal legislative districts to preserve the status quo, ensuring the safety of the politicians from possibly unpredictable voting by the electorate. After the 2000 year census, the legislature was obliged to set new district boundaries, both for the state Assembly and Senate and for Federal Congressional Districts. This would normally be expected to create a divisive political fight between the Republicans and the Democrats. Instead of fighting, the politicians of these two parties made a bargain with each other that ultimately greatly reduced the power of most of the voters of the state. It was mutually decided that the status quo in terms of balance of power would be preserved. With this goal, districts were designed in such a way that they were dominated by one or the other party, with almost no districts that could remotely be considered competitive. Instead of the democratic ideal of voters selecting their political representatives, it was the other way around, with politicians choosing the voters. In only a few cases this required convoluted boundaries.
While all the above factors emphasize the need to carefully observe delimitation, there are others that limit its importance in many cases. Gerrymandering and the manipulation of constituencies is not only related to the use of single member plurality districts, but is related to other factors. It tends to be much more important in cases where there are only two important parties, where there is a relative stability of the vote in substantial and there is enough information on the distribution of the vote, when the requirements of equality of population are quite strict, and when it is left to political bodies. In most cases, where these things do not happen, the potential for manipulation might exist, but it is not exploited.  Gerrymandering is very much an US issue, and probably it will continue to be.

4. What to observe: the main issues in delimitation

Although observation and evaluation of the delimitation of constituencies will always remain a daunting task, it might be possible to simplify the observation process by concentrating in a few specific aspects, as they provide either the best opportunities for manipulation, or provide good angles for observation. They are:

Changes in the magnitude of districts: Without any change in the electoral system that is being used to allocate the seats, it is possible to obtain dramatic results by manipulating the magnitude of the districts.  In the case of our fictional city of Gerry, if three-member constituencies rather than single member constituencies are used, it would be possible to “pack” the Core City Party precincts into three-member wards in the inner city. In the remaining precincts, the Suburban Party enjoys a comfortable majority of over 60% and would win the remaining six three-member wards, attaining a two-third majority in the City Council.  This kind of changes were frequently used in some Southern States in the US to deny representation to minorities.

A classical example of this type of manipulation can also be found in the Republic of Ireland, in the mid-1970s. The then Minister for Local Government, James Tully, attempted to arrange constituencies to ensure that the governing National Coalition would win a parliamentary majority. This he did by ensuring as many as possible three-seat constituencies where the governing parties were strong, in the expectation that the governing parties would each win a seat in many constituencies, relegating the opposition Fianna Fáil to one out of three. In areas where the governing parties were weak four-seat constituencies were used so that the governing parties had a strong chance of winning two still. In fact the process backfired spectacularly due to a larger than expected collapse in the vote, with Fianna Fáil winning a landslide victory, two out of three seats in many cases, relegating the National Coalition parties to fight for the last seat. His attempted gerrymander came to be called a Tullymander.  

A second notorious example was the change in district magnitude introduced by the Chilean Junta in the design of the institutions to be used in the democratization process. Before 1973, Chile was divided in 29 electoral constituencies for the lower house elections. Each of the then existing 25 provinces represented one multi-seat constituency, with two exceptions: the province of Santiago was divided into four constituencies and Ñuble was divided into two. Each constituency returned a minimum of two members and a maximum of 18. Proportional representation (PR) was used as the electoral system. In 1973, the Junta decided to move to two-member districts, with the clear intent of maximizing the number of seats of the rightist parties, expected to obtain a second place
.

Criteria used for the delimitation of constituencies: A second aspect on which observation should concentrate are the adequacy of the criteria used to delimit the constituencies. There are five criteria or group of criteria that are normally specified in the literature on delimitation. The first requirement is equal population, which is almost universal.  There are, though, wide variations on the tolerable limits for deviations. At one extreme, we found a practically zero tolerance for deviations in the USA or the rather low 3% defined in Macedonian Legislation, to the relatively high tolerance (25% and above) of Singapore or Canada.

A second group of criteria of generalized use are those related to geography. Many countries take into consideration natural boundaries created by topographical features, like ranges, rivers or islands. It is also usual to find a requirement for increased weight to remote territories with sparse population, or to take into account accessibility (roads, transportation, etc.).  A third criteria used by many countries is the respect for administrative boundaries and, in the case of some developing countries, respect for tribal or traditional authority boundaries.  Fourth, some legislation includes consideration to community of interest, requiring that the constituencies should be cohesive units with common interests related to representation. Last, the US Supreme Court has lately mentioned “traditional districting principles” including “compactness and contiguity”
. Obviously, not all the criteria can be used simultaneously and some, as will be discussed below, are quite difficult to operationalize. However, observing the appropriateness and consistency of the criteria used is a particularly adequate angle for observation.

The timing for delimitation:  The most popular period for conducting delimitation is ten years, coincident with the availability of Census data, which provide the basic information that is needed to conduct the exercise.  However, most legislation leaves the door open to review the delimitation at different times.  A good symptom of attempted manipulation is when redistricting takes place extemporaneously. For instance, redistricting in Texas was conducted by the courts
 in 2001, on the basis of the last Census results. However, after a change in control of the Texas House of Representatives, a new redistricting took place in 2003.  Given the date and the sequence of the decision, it should come as no surprise that there was a general suspicion that many of the new constituencies have been drawn with clear political consequences in mind.

The process for delimitation of constituencies: The institutional approach and the process for the delimitation of constituencies are in most cases a good proxy for overall adequacy and fairness. At one extreme, we find countries that employ an election commission or a specifically designated boundary commission to delimit constituency boundaries.  Their membership frequently includes non-partisan (non-political) public officials with backgrounds in election administration, geography and statistics, retired judges or other non-partisan members.  Good practices include public access to proposed delimitation plans prior to enactment, adequate time for discussion, effective possibilities of challenging proposals – as much access and transparency as reasonably possible. 

On the other extreme, the drawing of constituency boundaries is the responsibility of the legislature. In most cases, partisan politics and gerrymandering are more often than not a given part of the delimitation process. Procedures are therefore adapted to the needs of the case, no matter how unfair and opaque they might be. In Indiana, for instance, according to the facts set out in Bandamer v. Davis, unfair process included exclusion of all Democratic legislators from the committees drawing the districts; utilization of the state Republican committee headquarters for the data work done by a consultant (rather than the legislative research department on the grounds that it was prohibited by statute from doing partisan work); bringing the bill to the floor on the last day of the session without opportunity for the Democrats to examine it; and the open admission that the aim of the majority party was to secure for themselves every possible seat
.
5. Observable criteria: equal population, respect for administrative boundaries and geographic criteria

Equal population: Of the five group of criteria briefly described in Section 5, three can be defined and/or measured, with a considerable degree of precision. The most common and easiest to measure is population equality. 

There are some aspects of population equality that need to be further discussed. First, what is the population figure used to define equality. Some countries – probably most – use total population as the basis. A few others, like Lesotho, use Voting Age Population (VAP) as the basis to estimate equality. However, total population includes foreigners, recent migrants and other people who do not have the right to vote. Some other countries prefer to use citizen population. Last, a few countries use the number of registered voters as the basis for equality
. 

The choice between the different measures is not politically neutral. Cities/areas receiving working age migrants will be more benefited by the use of measures based on the use of VAP than by total population. Cities/areas with a high proportion of foreign migrants will be more benefited by the use of total population (which includes them) than by the use of citizen population or registered voters (which excludes them). The use of registered voters as a proxy for population discriminates against disadvantaged groups. In Guatemala, for instance, the use of the number of registered voters would decrease the quotas for rural areas, where a large percentage of older rural women are not registered. As the accuracy of registered voter data depends on the capacity to depurate migrants and deceased people from the voters’ rolls, the use of registered voters as a proxy would benefit the areas with the worst records of voters’ roll maintenance.

There are several ways in which differences in population, technically known as “malapportionement” can be measured. A number of different methods are used in the scholarly literature and by the courts. The most popular early measures of population variation were the difference between the largest and smallest districts (divided by the mean), the population variance ratio, which is the ratio of the largest to the smallest district, the maximum (or average) percent deviation from the mean, and the electoral percentage, which is the minimum percentage of the population represented by a bare majority of seats. In the USA, recent Supreme Court cases have tended to stress the difference between the largest and smallest districts, and this measure was emphasized in Karcher v. Daggett (1983).  Most other countries use the deviation or the mean to define acceptable deviations. These measures have a number of theoretical faults, and Foster (1985) argues cogently that such measures as the Gini index, Theil’s measure of entropy, and the coefficient of variation have more desirable theoretical properties (Foster 1985). However, for the limited purposes of observing delimitation in the context of developing countries, it might be best to use the deviation from the mean, as it is one of the most common and well understood measures.

It is not too frequent to find cases where there are attempts to manipulate population figures that are used for political advantage. But there are such cases, and probably one of the better known cases is the controversy between the Clinton Administration and Congress over the conduct of the 2000 Census. As it may be recalled, the US Census Bureau had traditionally relied on enumeration. Surveys were mailed to every American household. If a household failed to return the completed survey, a representative of the Census Bureau would attempt to obtain the necessary information through an on-site visit to that household. However, because information could not be obtained from some households through both surveys and on-site visits, the results of the 1990 census are considered to only be 98.4% accurate. The Census Bureau estimates approximately four million people - many believed to be located in poor and minority communities - were not counted in 1990. The Clinton Administration proposed a plan to employ statistical sampling for the 2000 census - the traditional enumeration process would be used to collect data from approximately 90% of the population. The remaining 10% of the population, approximately 26 million people, would be found through estimation determined by computer-generated statistical models. The "virtual people" created by this modeling would be derived from data collected during the on-site visit portion of the enumeration process. After going through a statistical manipulation called "integrated coverage management," the figure would again be re-assessed in relation to super-accurate enumeration reports from selected areas to arrive at final figures for population and demographics.

The resulting debate was not a sophisticated exchange between learned statisticians, but rather a fully charged political battle, with the two main parties advocating alternative positions. The Clinton Administration and Congressional Democrats strongly favor using statistical sampling for the 2000 census as the inclusion of undercounted population would increase the number of representatives allocated to heavily Democratic States – like New York -where the undercount is larger. Not surprisingly, Republicans in the U.S. House of Representatives, led by House Speaker Newt Gingrich (R-GA), filed a lawsuit against the Commerce Department challenging the use of statistical sampling in the 2000 census. 

In most usual cases, the basis for defining and/or measuring population equality has been defined long time ago and it is not a concern for observers.  However, if it has been changed recently, it is important to review the situation to identify eventual possibilities for manipulation. 

The population quota is the average number of persons
 per constituency (or per representative in the case of multimember districts). It is calculated by dividing the total number of districts to be drawn (or representatives to be elected in the case of multimember districts) into the population of the country.

Equality of population might be interpreted to mean that differences of size between districts should be kept as small as feasible. However, the only country that adheres strictly to the equal population principle is the United States. In the 1983 court case Karcher v. Daggett, the U.S. Supreme Court held that there is no point at which population deviations in congressional redistricting plan can be considered inconsequential: “[t]here are no de minimus variations which could practically be avoided but which nonetheless meet the standard of Article I, Section 2 [of the U.S. Constitution] without justification.”
  The Court went on to reject a New Jersey congressional redistricting plan that had a total population deviation of .7 percent. Following this decision, most states interpreted Karcher as requiring the adoption of a congressional redistricting plan with exact mathematical population equality or, at least, with the lowest possible population deviation.

No other country applies such strict criteria, and not for lack of respect to equality.  The democratic wisdom of the US Supreme Court decision is only apparent, and there are very good reasons to allow reasonable deviations from the population quota.  The practical effect of the Karcher requirements is that it becomes almost impossible to use other reasonable and efficient criteria.  Most other countries prefer to use other criteria, like respect for administrative boundaries, which is less susceptible to political manipulation, even at a small cost in terms of malapportionement. 

However, the use of the possibility to deviate should be to accommodate full administrative units or to abide by any other reasonable criteria, rather than just further manipulation. For instance, the returns of the 2002 Kenya elections suggest that the use of the deviations particularly favored the KANU incumbents, as it can be seen in the following table:

Table 2 – Average size of constituencies in Kenya 2002

	Political Party
	# of Seats
	Average Size (1000’s)

	National Rainbow
	127
	56,6

	KANU
	64
	36,3

	Other parties
	19
	49,9

	National Average
	210
	49,8


In many African countries in the initial stages of democratization, the strength of the opposition tends to concentrate in the urban centers, while the more conservative voters of rural areas tend to support the former one-party incumbents. It is usual to find a systematic bias against city voters, which has profound political consequences.  In other words, the observers should analyze carefully the data for the constituencies that significantly deviate from the population quota.

Respect for administrative boundaries: This is another frequently used criterion for delimitation.  There are a number of advantages that have been mentioned in the literature.  First, city and county limits are less easy to manipulate than districts because of the extent to which these boundaries affect local government.  It is much easier to manipulate a parliamentary constituency, whose only purpose is to select a representative every four or five years, than to change the boundaries of a municipality which would involve issues of taxation, school districts and many other subjects of daily importance. Second, municipalities can be considered as a proxy for “communities of interest” that will be discussed in the next section. Third, if the municipalities have a role in the administration of elections, as it is frequently the case, it makes sense to have whole municipalities within the boundaries of a parliamentary constituency.

Although difficult, it is still possible to manipulate a municipality boundaries for electoral advantage.  Before the 2000 elections in Nicaragua, the Municipality of Managua was subdivided through the creation of two new municipalities. A specific suburb was awkwardly placed in one of the new municipalities. As a consequence, the residence of a potential popular candidate was placed outside the municipality, making it impossible for him to compete for that municipality
. 

In some cases it is important to consider the role of tribal authorities, as they might have a significant impact on political life. In Botswana, the boundaries of each constituency “shall be such that the number of inhabitants thereof is as nearly equal to the population quota as is reasonably practicable … provided that (account is taken of) … the boundaries of Tribal Territories…”. These boundaries are also respected in Malawi and in many other African countries. 
If the criterion of respect for administrative/tribal boundaries is used, it is easy to observe. It is just necessary to check whether there had been recent modifications in those boundaries – and in most cases there should not be.  In the few cases in which there might be, it would be necessary to verify whether the change has an impact on the results of elections, and whether political intent in the modification of the administrative boundaries might be suspected. 

Geographic criteria: Geographic criteria usually complement and modify the results obtained by using other criteria.  For instance, if the population of an island deviates from the population quota by more than the accepted range of deviation, an exception could be made. For instance, the island of Wight, in the UK has been made a constituency even if its population is significantly larger than the population quota.  The same criterion has been applied to islands that are significantly smaller than the quota. 

Other common geographic criterion is the sparseness of population, used to provide overrepresentation to scarcely populated rural areas. Botswana, Kenya, Malaysia, Mauritius and Nepal, among others, include this criterion. As in many cases the population in the rural sparsely populated areas will have political differences with those in more populated regions, the criterion might be manipulated for political advantage.  For instance, in the case of Malaysia, ethnic Malays predominate in the rural areas and non-ethnic Malays reside primarily in the urban centers, the application of this criterion in constituency delimitation has served to ensure Malay dominance of the political system.  Once again, it is relatively easy for the observers to verify the effective application of this criterion.  The analysis of the political consequences and/or the demonstration of political intent is much more complicated and will require country-specific analysis. 
6. Fuzzy Criteria: Compactness and Community of Interests

Two other criteria, compactness and community of interests, are more difficult to define and to measure.  Compactness criteria attempt to measure the irregularity of a district's shape. Political scientists and geographers have measured compactness in many different ways, and some of these measurements have been used in the USA to investigate isolated district plans. There is, however, no scholarly consensus on which compactness measure, if any, is best. Furthermore, while scholars have debated the merits of compactness measures in general terms, most of this debate has been based only upon hypothetical or isolated examples. Political scientists have done little formal modeling of or empirical research into this issue. Many important questions remain open: What, exactly, are all of these compactness criteria measuring? Are these measures consistent with each other -- does it matter, really, which one we use? Which measures are best?  

The table below gives an idea of the complexity of the discussion on the subject, and on the number of available proposals for measurement:

Table 1  -  Possible measures of the compactness of a constituency

	Shape based measures of compactness for districts.

	Code
	Description
	Earliest Use

	                  Length v. Width

	LW1
	W/L: where L is longest diameter and W is the maximum diameter perpendicular to L
	(Harris 1964)

	LW 2
	W/L: from circumscribing rectangle with minimum perimeter
	(Niemi, et al. 1991)

	LW 3
	1/(W/L): rectangle enclosing district and touching it on all four sides for which ratio of length to width is maximum
	(Niemi, et al. 1991), (Young 1988)

	LW 4
	W/L, where L is longest axis and W and L are that of a rectangle enclosing district and touching it on all four sides
	(Niemi, et al. 1991)

	LW 5
	L–W where L and W are measured on north-south and east-west axes, respectively
	(Eig and Seitzinger 1981)

	LW 6
	diameter of inscribed circle/diameter of circumscribed circle
	(Frolov 1974)

	LW 7
	minimum shape diameter/maximum shape diameter
	(Flaherty and Crumplin 1992)

	               Measurements Based on Area

	A 1
	The ratio of the district area to area of minimum circumscribing circle
	(Frolov 1974)

	A 2
	The ratio of district area to the area of the minimum circumscribing hexagon
	(Geisler 1985), cited in (Niemi & Wilkerson 1990)

	A 3
	The ratio of district area to the area of the minimum convex shape that completely contains the district
	(Niemi, et al. 1991)

	A 4
	The ratio of district area to area of the circle with diameter equal to the districts’ longest axis
	(Gibbs 1961)

	A 5
	The area of the inscribed circle/area of circumscribed circle
	(Flaherty and Crumplin 1992)

	A 6
	The area of the inscribed circle/area of shape
	(Ehrenburg 1892) cited in (Frolov 1974)

	A 7
	(area of intersection of the shape and circle of equal area)/(area of the union of the shape and the circle of equal area)
	(Lee and Sallee 1970)

	               Measurements Based on Perimeter/Area Ratios

	PA 1
	The ratio of district area to the area of circle with same perimeter
	(Cox 1927) cited in (Niemi, et al. 1991)

	PA 2
	1-PA 1 (1/2)
	(Attneave and Arnoult 1936) cited in (Niemi, et al. 1991)

	PA 3
	The ratio of perimeter of the district to the perimeter of a circle with equal area
	(Nagel 1835) cited in (Frolov 1974)

	PA 4
	The perimeter of a district as a percentage of the minimum perimeter enclosing that area (=100(PA 3 ))
	(Pounds 1972)

	PA 5
	A/0.282P
	(Flaherty and Crumplin 1992)

	PA 6
	A/(0.282P)2
	(Flaherty and Crumplin 1992)

	                Other Shape Measures

	OS 1
	The moment of inertia — the variance of distances from all points in the district to the district’s areal center of gravity, normalized. Where A is the area of the shape, r is the distance from the center and D is the set of points in the shape this is A 2 r2 dD D 
	(Boyce and Clark 1964)

	OS 2
	The average distance from the district’s areal center to the point on district perimeter reached by a set of equally spaced lines
	(Boyce and Clark 1964)

	OS 3
	(radius of circle having same area as shape)/(radius of circumscribing circle)
	(Flaherty and Crumplin 1992)

	OS 4
	(N-R)/(N+R) where N,R is # of (non)reflexive interior angles (respectively)
	(Taylor 1973)

	               Measures of compactness that evaluate properties other than district shape

	              Population measures

	POP1
	ratio of district population to the population of the minimum convex shape that completely contains the district
	(Niemi, et al. 1991)

	POP2
	ratio of the district population to the population in the minimum circumscribing circle
	(Niemi, et al. 1991)

	POP3
	population moment of inertia, normalized
	(Weaver and Hess 1963)

	POP4
	sum of all pair-wise distances between centers of subunits of legislative population, weighted by subunit population
	(Papayanopoulos 1973)

	               Plan Compactness Measures

	PL 1
	The sum of the district perimeters
	(Adams 1977)

	PL 2
	The maximum absolute deviation from the average district area
	(Theobald 1970) cited in (Niemi, et al. 1991)


Source:
Constructed from data in Districting Principles and Democratic Representation - Ph.D. Thesis by Micah Altman – California Institute of Technology, 1998
As it can be seen, the use of compactness measures would be very difficult for a standard observation group evaluating electoral processes in a country in the process of democratization.  In practice, it might be better to use common sense judgment based on the “ugliness” of the proposed district as a complement of arguments based on other indicators of gerrymandering.

The criterion of "community of interest" is used by many countries: Australia, Botswana, Canada, Dominican Republic, Fiji, Germany, Hungary, Indonesia, Italy, Kenya, Mexico, Nepal, New Zealand, Pakistan, Panama, Papua New Guinea, Ukraine, UK, Zimbabwe, among others. Although it is rarely – if ever - defined by statute, it is generally thought of as a group of individuals united by shared interests or values. The argument behind assumes that the use of this criterion will give constituents an opportunity to elect candidates they feel truly represent them – and will also simplify the work of the chosen representative. The “shared interests” may be the result of a common history or culture, a common ethnic background, or a variety of other ties that create a community of voters with distinct interests. In general, criteria related to communities of interest can be divided into three categories: (1) criteria related to administrative or geographic boundaries
; that had been discussed above; (2) criteria related to common interests or common characteristics - a shared racial or ethnic background, a common history, culture, religion or language or a shared socio-economic status; and (3) criteria related to patterns of interaction - transportation patterns, economic ties or communication networks. 

However, the concept is quite difficult to operationalize and consequently easily subject to manipulation by unscrupulous redistricters. In the old Roman system of representation that was in the mind of the Founding Fathers, citizens were grouped in 100’s according to their income/wealth.  This elementary approach might still be applicable today, as people tend to live together because they have similar levels of income/wealth. But that does not mean that they will have similar visions of the world.  However, Weltanschauung tend to be simpler, as today’s world is increasingly populated by single issue voters – the US is becoming a very good example of such a world. In strict terms, it is probably easier to identify a “community of interest” among single issue voters – whether pro-lifers, pro-choicers, gun owners, etc., that might be stronger than that based on levels of income.  But even if such “communities” can be clearly identified, it would not be easy to “connect” them as they might not be “contiguous” in the sense required by constituency delimitation. In any event, which is the “common interest” that should prevail for delimitation purposes: race, income, education, sex preferences, religion?

In most countries the use of the concept of communities of interest refers to racial and/ or ethnic – and occasionally religious – minorities.  In Canada, for instance, one of the main reasons for maintaining Labrador as a constituency, in spite of its small size, was the representation needs of aboriginal people that populate the peninsula
.  Delimitation of districts in Africa often take into account the representational needs of different ethnic groups. 

The representation of African American and Latin minorities in the US and the creation of the so-called majority-minority districts after the sanction of the Voting Rights Act is a clear example of the possibilities of redistricting to ensure the representation of minorities
 and the boundaries of several Congressional districts were manipulated so as to ensure the election of representatives belonging to the minority.  However, the present Court, in a clear change of heart, has strongly opposed “racial gerrymandering” in Shaw v Reno (1993) and Bush v Vera (1996).

It should also be pointed out that many of the countries with racial, ethnic or religious minorities without possibility of achieving representation under FPTP or similar systems, have resorted to other approaches to ensure their representation – reserved seats for minorities, obligation to include members of minorities in slates, etc.

Despite the ambiguity inherent in the term "communities of interest," redistricters in many countries take communities of interest into account when drawing electoral boundaries. Redistricters knowledgeable about local conditions can sometimes identify communities of interest, but more often these communities are identified through a public hearing process.  However, for the prospective observer, it is an extremely difficult criterion to incorporate into the analysis.

7. When to observe – The two timings of observation

Most of the events related to an electoral process take place around election day, which simplifies the observation process, as they can be adequately covered by a mission of reasonable length. However, a few – including delimitation
 – can take place beyond the time frame of observation.

In many of the countries that delimit electoral districts, there is a mandatory interval by which redistricting must occur, frequently immediately after a national Census takes place.  The date of the Census is predefined in most countries, and thus the period for redistricting, that begins after the population data is available. Although this is the most popular choice – Botswana, Canada, India, Japan, Kenya, Lesotho, Malaysia, Mauritius, Mexico, Nepal, Nigeria, Pakistan, Papua New Guinea, Tanzania, the United States and Yemen all have electoral laws or constitutional provision requiring delimitation at least every ten years. In some other cases – Albania, Australia, Bahamas, Fiji, New Zealand, Turkey and Zimbabwe - the redistricting takes places at more frequent intervals.  Still in others, the delimitation is triggered by some specific event: following a national census, as mentioned above, when there is a change in the number of seats allocated to an area, when there are changes in administrative boundaries, or when certain levels of malapportionement are reached. Other than the mandatory delimitations, it is frequent that the Parliament might decide to do it at any other time it considers convenient.

The practical consequence for observation efforts is that there is usually two times at which the delimitation of constituencies is observed: as one of the observation targets of a mission focused in a given electoral process – which is the main focus of this paper – or as an independent event, observing the delimitation process as it happens. The observation techniques are quite similar and we will deal with them in a later section. The main difference relates to the possibilities of action open to the observers.  If the observation takes place in the context of the observation of an electoral process, there is little the observers can do, and the approach to be used will not significantly differ from an historical analysis.  In the case of concomitance, and in cases where there is a non partisan commission and public audiences, the observer groups can participate actively in the process.

8. Observing the process

The five indicators discussed above – equal population, respect for existing administrative boundaries, geographic criteria, compactness, and respect for communities of interest – can be applied to evaluate delimitation once it has been completed, or in relation to a specific proposal. In that sense, they are useful for observing results.  As we discussed, the complexities and ambiguities involved in these indicators make them rather difficult to use.

But it is possible, and certainly more useful, to observe the process through which the delimitation is conducted.  If the delimitation process is in charge of an authority respected by the main stakeholders, conducts its operation in a technical and transparent way, and provides adequate opportunities to the public to express their opinions concerning the delimitation proposals, then it might be expected that the results of such a process will be generally accepted. During the nineteenth century the drawing of constituency boundaries was the responsibility of the legislature.  Today, a large majority of the countries employ election and/or boundary commissions to delimit constituency boundaries.  

The first usual step is to verify who is in charge of the delimitation process. If it is a special commission or an electoral commission, then observers should evaluate its independence.  However, observers should be avoid placing too much emphasis on the “independence” of the delimitation authority. Such independence might refer to the relations with the executive branch, to independent sources of funding, or to autonomy concerning appointment and remuneration of personnel. However, this is not the kind of “independence” that was the cri de couer of the opposition in the recent wave of transitions to democracy. These transitions took place in the context of one party systems, where government and party were one and the same. What they wanted was independence from these government-cum-party structures and participation in decision-making concerning the electoral process. Financial independence could be obtained easily through the usual availability of funds from donors. But this kind of independence can be provided in a formal sense, by legally giving independence attributes to the Commission, but appointing a membership partial to the government side. There are many electoral commissions around the world that can and are defined as independent commissions fully responsible for the elections and/or for delimitation but that will blindly follow the suggestions of the party in power. 

The problem with independence is that it is essentially an “instrumental” variable. Independence is not an end in itself but a means for the achievement of credibility (or political confidence). Credibility is the real objective, and independence is neither a necessary nor a sufficient condition, even if it should be frequently advised. It is possible to have credibility without independence – as in the cases of France, Spain or Sweden. It is also possible to be independent from the Executive and yet not be credible.

It is thus necessary to have a careful look at the composition of such commissions. There are many different approaches to its integration. They often include non-partisan (non-political) public officials with backgrounds in election administration, geography and statistics.  In Australia, New Zealand, and the United Kingdom, for example, the commissions incorporate electoral officers or registrar-generals, as well as the Director of Ordnance Survey (United Kingdom) and the Surveyor-General (Australia and New Zealand).  Statisticians have an important role on Australian commissions because population projections are used to draw electoral district boundaries.  In Canada, academics knowledgeable about elections and/or geography may be asked to serve on electoral commissions. Members of the judiciary are also well represented on districting commissions in many countries.  They often chair the commissions, as in Canada and New Zealand.  In the United Kingdom, senior judges serve as Deputy Chairs of the four Boundary Commissions in England, Scotland, Wales, and Northern Ireland.  In India, two of the three Delimitation Commissions are required to be judges. 

There are also different approaches in relation to the participation of politicians. Some countries would exclude anyone with political connections from serving on the commission.  Other countries specifically include representatives of the major political parties on the commission.  For example, in New Zealand, two “political” appointees, one representing the governing party and one the opposition parties, serve on the seven-member Representation Commission.  The theory behind their presence on the commission is that it helps to ensure that any political bias in a proposed delimitation plan is recognized and rectified.  Because the two political appointees constitute a minority of the commission, they cannot outvote the non-political commissioners.

In a few of the remaining countries – Cameroon, Hungary and Macedonia – delimitation has been entrusted to Government Departments, a situation that observers should examine with care, as the potential for pressures from the higher levels of the Government are significant. Most of the remaining countries maintain the XIXth Century traditions and still entrust delimitation to the legislatures. However, many of them (Belgium, Bulgaria, Croatia, Finland, Iceland and Sweden) use List PR systems that employ multimember constituencies defined long time ago.  The periodic task is not to redraw the boundaries of those constituencies but rather the more easily observed reapportionment of seats to the multimember constituencies. A few others, like Italy, Korea, Kyrgyzstan and Panama, used mixed systems in which the impact of delimitation is limited.

The key to credibility is trust and respect.  If the members of an electoral or a delimitation commission are generally trusted and respected, the probabilities are that the same will happen with the result of their work. Observers can obtain information on this respect by analyzing newspaper articles at the time of the nomination of members of the commission, interviewing representatives of the political parties on the subject, and reviewing the background of the proposed members.

In many countries, it is possible to appeal the decisions of the delimitation and/or electoral commissions, while in a few others such possibility does not exist
. However, in most cases, the role of the Courts is quite limited. For instance, the only court challenge to date in the United Kingdom – when the court was asked to consider the legality of a specific delimitation plan – was unsuccessful, and this appears to have discouraged subsequent litigation on the issue of fairness of a delimitation plan or the delimitation process in the United Kingdom. The Canadian courts have only recently ventured into consideration of delimitation acts; the first challenge to a federal electoral district plan was filed in Canada in 1987.
  The case, Dixon v. Attorney General of British Columbia, decided in 1989, involved a challenge to British Columbia’s provincial electoral map.
  Challenges to provincial maps in Saskatchewan, Alberta and Prince Edward Island followed.  Thus far, the only delimitation issue the Canadian courts have been asked to address is that of population equality. In Kenya, the High Court in Nairobi issued two judgments in May and October 2002, stipulating (amongst other) that the boundaries of the constituencies as determined by the Electoral Commission of Kenya were not in accordance with the principles set forth in the Constitution.  If there has been an intervention of the Courts, the examination of the relevant rulings should also be covered by the observation.

The United States is one of the very few examples were the delimitation process is, in most States, in the hands of the legislature. It is not a success story. Partisan politics play a very large role – and often quite explicit role – in the redistricting process.  For example, on several occasions when a redistricting plan was challenged in court on the grounds that the plan constituted a racial gerrymandering, defendants claimed that politics, and not race, was the motivating factor behind the plan hence the plan was neither illegal or unconstitutional - a plurality in the Supreme Court considers that political gerrymandering should not be “justiciable”. 

Once again, the US is an exception concerning the role of the courts. Civil rights organizations, public interest groups, and interested citizens frequently file lawsuits if they deem a redistricting plan unfair. One consequence is that the number of redistricting lawsuits filed in the United States is enormous, far greater than in any other country.

The existence or not of public access makes usually a significant difference. Many countries that have adopted neutral redistricting commissions have incorporated public access provisions as part of the reforms to limit the influence of legislators and political parties in the redistricting process. In Canada and Australia, once a proposal is completed and the maps published, the general public is invited to present written briefs or oral representations at public hearings held by the commission. In those countries, commissions have received hundreds of comments from a wide variety of sources. Local jurisdictions, political parties, members of Parliament, candidates for Parliament, political activists and other interested citizens have all offered comments on proposed federal redistribution plans. Redistribution plans have often been revised after these hearings. Public access provides the window of opportunity for observer groups to influence the process. If it does not exist, litigation is the only avenue left, and it is often complex and expensive.

9. Observing delimitation: some practical advice
We will list a number of steps that might be followed by an observer group in relation to the evaluation of the delimitation of constituencies.  While diversity makes it quite difficult to develop a blueprint that will cover all possible cases, the steps below can be used in most cases or can be adapted to specific situations.

First step: Examining the relevance of delimitation

· Analyze the electoral system and its requirements in term of delimitation of constituencies.

· Analyze the influence on results that potential changes in the boundaries of constituencies might introduce. Is the impact significant enough to change substantially the results? 

In those cases where there is a limited influence conduct basic checks. For instance, if constituency boundaries coincide with region/provincial boundaries, as in Argentina, check the apportionment of seats to each of the constituencies. 

Second step - Examine the timing of the delimitation

· When was the last delimitation done? Was it done within the period established by the legal framework? Was the delimitation prompted by statutory conditions or was it an ad-hoc decision of the Legislature? Is the delimitation related to the availability of Census data?

Obtain information on the dates on which the last delimitation exercise was undertaken. Departures from statutory dates should be carefully analyzed.

Step three – Examine the institutional aspects of the delimitation process

· Who is responsible for conducting delimitation exercises? If it is either an Electoral or a special Delimitation Commission, how is it composed? Who does the technical work? Are they politically independent (or there is an effective balance between parties in the composition of the Commission? Do they have the respect of the main stakeholders?

· If it is a Government Department, do they conduct the delimitation activity without pressures from their superiors? Does the opposition parties accept and respect their proposals?

· If it is the Legislature, how it is done? Is there effective participation by the opposition parties? Who provides the technical advice? Are the proposals for delimitation approved by consensus? Are there indications that the consensus is achieved through collusion of the main parties?

· Is the system open to the public? Was there a public discussion at the time delimitation was conducted? Were there public hearings? Did the issue receive the attention of mass media?

· What is the role of the Courts? How frequent has been the resort to a judicial solution? Have the Courts developed a consistent approach? Is there general satisfaction with the way in which claims had been adjudicated?

The analysis of the institutional arrangements starts from the legal dispositions concerning the delimitation of constituencies. The analysis of the role of the Courts should not be limited to the legal instruments, but should include a brief analysis of the main cases, if available. Information on the technical issues related to the conduct of evaluation could be obtained from interviews with those involved in the last delimitation exercises. Evaluations of the openness of the system and opinions on its adequacy can be retrieved from the analysis of media at the time of delimitation and from interviews with the main stake holders.  In some cases there might be academic analysis of the issues involved. However, the final test for any system is the existence of an almost general agreement on the adequacy of the system and on the impartiality of the persons in charge of the delimitation process and on the mechanisms for redressing eventual complaints.

Step five – Examine impact on results

· Examine the impact of the existing delimitation scheme on the results of recent elections – Is there a systematic bias in favor of one of the parties, which might not be expected from the type of electoral system in use?

The reason for examining the results of the existing delimitation scheme is not directly related to evaluation, as it might be expected that FPTP and similar systems will not produce results proportional to the popular vote – that is not the logic of those systems.  However, a cursory review of past results might provide some useful hints for the main analysis below.

Step six – Verify the application of the delimitation criteria established by the law

· Is there adequate availability of information? Is it possible to found descriptive notes detailing the reasons specifically applied to the definitions of the limits of each constituency? If there is a paucity of information, are there adequate justifications? 

· Is there a maximum acceptable deviation from the population quota? Is it generally respected? Are there clear reasons specified for deviations exceeding the maximum tolerance? Do deviations systematically favor one specific party?

· Does the electoral system allow for multimember constituencies? Have there been recent changes in the magnitude of districts? Is there any systematic bias in those changes?

· Is respect for administrative boundaries/tribal territories used as a criteria for delimitation? If so, has it been respected? What reasons have been given for breaking up administrative units/tribal territories?  

· Has geographic criteria been reasonably used? 

· Do legislation on delimitation require legislative districts to be “compact and contiguous”?  Are these criterion taken into account?  Are there districts with unusual shapes?  What are the reasons given in those cases?

· Should legislative districts respect existing “communities of interest”? How are they defined? Are ethnic and minority groups considered as communities of interest?  If so, which are the criteria – equivalent to the “Gingles” factors – used to identify them as such?  Are districts drawn in ways that ensure/facilitate the representation of those minorities? Are there other approaches used to ensure the representation of minorities (separate seats, special districts, reserved seats)? Is there satisfaction with the representation of minorities?

Step seven – Reaching an overall judgment

This is the most difficult step, and particular care should be taken to reach a judicious and balanced overall judgment.  It would be very difficult to find a perfect redistribution plan, that leaves all stakeholders perfectly satisfied.  However, it should be remembered that delimitation is not a major problem in most cases.  It should be carefully observed in cases where it is the Legislature, rather than special Commissions, are in charge of the delimitation process.  As argued in a previous section: “It tends to be much more important in cases where there are only two parties, where there is a relative stability of the vote in substantial and there is enough information on the distribution of the vote, when the requirements of equality of population are quite strict, and when it is left to political bodies. In most cases, where these things do not happen, the potential for manipulation might exist, but it is not exploited.  Gerrymandering is very much an American issue, and probably it will continue to be.”

A last comment on resource requirements

The observation of delimitation should not, in most cases, require specialized knowledge. In the usual situation, it would be necessary for observers to make an adequate analysis of the legal framework, which can be a part of the similar analysis that usually takes place in relation to the overall electoral legislation.  As in most cases the delimitation exercise took place several years in the past, it would be necessary to reconstruct events, using historian, rather than electoral tools.  This might be difficult for international observers, who might consider subcontracting the activity with some local research organization, but it should be simple for a national observer organization.  There might be a few cases where a person with significant experience in delimitation might be required as a part of the observation team.  This should not create problems for international observation missions, but it might be difficult to solve for national observer groups, as there might not be local expertise available.  However, a trained geographer, with the support of an electoral specialist, should be able to perform the necessary tasks.

10. Evaluating elections: the place of the delimitation component

Although the functional deconstruction of observation makes possible a more nuanced analysis of the electoral process, it has the potential problem of overemphasizing any component in which serious problems can be detected. Obviously, there are what we may call “fatal” flaws.  If there is systematic cheating in the computation of results, not even perfection in all the other dimensions would compensate for it.

In most cases, delimitation problems will not be in that category.  In those cases, the evaluation of the delimitation component should be linked to the findings in other areas.  If the delimitation issues are isolated events in an otherwise adequate system, then they should be disregarded, except in the sense of constituting an area were future reforms might be necessary.  If the findings of the evaluators in other aspects are similarly negative, then the problems detected will confirm the overall evaluation.

Probably, the most difficult cases to judge are those in which gerrymandering and malapportionement are the main tools used to manipulate the results of elections – as it is the case in some States in the USA.  These are the kind of situations depicted in Graphs 2 and 3, where different plans for delimitation produce quite different results.  And these cases do exist in real life. The description of the basic facts in Bandamer v Davis (1981) is as good an example as any:

The Indiana Legislature consists of a 100-member House of Representatives and a 50-member Senate.  Representatives serve 2-year terms, with elections for all seats every two years. Senators serve 4-year terms, with half of the seats up for election every two years. Senators are elected from single-member districts, while representatives are elected from a mixture of single-member and multimember districts. In 1981, the legislature reapportioned the districts pursuant to the 1980 census. At that time, there were Republican majorities in both the House and the Senate. The reapportionment plan provided 50 single-member districts for the Senate and 7 triple-member, 9 double-member, and 61 single-member districts for the House. The multimember districts generally included the State's metropolitan areas. In 1982, appellee Indiana Democrats filed suit in Federal District Court against appellant state officials, alleging that the 1981 reapportionment plan constituted a political gerrymander intended to disadvantage Democrats, and that the particular district lines that were drawn and the mix of single-member and multimember districts were intended to and did violate their right, as Democrats, to equal protection under the Fourteenth Amendment. In November 1982, before the case went to trial, elections were held under the new plan. Democratic candidates for the House received 51.9% of votes cast state-wide but only 43 out of the 100 seats to be filled. Democratic candidates for the Senate received 53.1% of the votes cast state-wide, and 13 out of the 25 Democratic candidates were elected. In Marion and Allen Counties, both divided into multimember House districts, Democratic candidates drew 46.6% of the vote, but only 3 of the 21 Democratic candidates were elected.

Taking into account that one of the main arguments for FPTP systems is the fact that they over represent the majority party and facilitate governance, it is not easy to find an explanation – other than political gerrymandering – to justify this kind of results. If such an instance would be found in the context of a process of democratization, rather than in a consolidated democracy, what should be the opinion of observers?  The US Supreme Court found that the claims in Bandamer v Davis were “not justiciable”. Still, are they “observable”? 

Annex 1   -   International standards for District Delimitation

There are very few international standards regarding the delimitation in those electoral systems that use districts requiring delimitation. One of the main sources is the Code of Good Practice in Electoral Matters of the Venice Commission, which concentrates in the dimension of equality of vote, as follows:

Equal voting power: seats must be evenly distributed between the constituencies.

i. This must at least apply to elections to lower houses of parliament and regional and local elections:

ii. It entails a clear and balanced distribution of seats among constituencies on the basis of one of the following allocation criteria: population, number of resident nationals (including minors), number of registered voters, and possibly the number of people actually voting. An appropriate combination of these criteria may be envisaged.

iii. The geographical criterion and administrative, or possibly even historical, boundaries may be taken into consideration.

iv. The permissible departure from the norm should not be more than 10%, and should certainly not exceed 15% except in special circumstances (protection of a concentrated minority, sparsely populated administrative entity).

v. In order to guarantee equal voting power, the distribution of seats must be reviewed at least every ten years, preferably outside election periods.

vi. With multi-member constituencies, seats should preferably be redistributed without redefining constituency boundaries, which should, where possible, coincide with administrative boundaries.

vii. When constituency boundaries are redefined – which they must be in a single-member system – it must be done:

- 
impartially;

-
without detriment to national minorities;

-
taking account of the opinion of a committee, the majority of whose members are independent; this committee should preferably include a geographer, a sociologist and a balanced representation of the parties and, if necessary, representatives of national minorities.

The comments included in the Commission’s opinion provide further detail. According to them: … the equality in voting power, where the elections are not being held in one single constituency, requires constituency boundaries to be drawn in such a way that seats in the lower chambers representing the people are distributed equally among the constituencies, in accordance with a specific apportionment criterion, e.g. the number of residents in the constituency, the number of resident nationals (including minors), the number of registered electors, or possibly the number of people actually voting.   An appropriate combination of these criteria is conceivable.   When this principle is not complied with, we are confronted with what is known as electoral geometry, in the form either of “active electoral geometry”, namely a distribution of seats causing inequalities in representation as soon as it is applied, or of “passive electoral geometry”, arising from protracted retention of an unaltered territorial distribution of seats and constituencies.   Furthermore, under systems tending towards a non-proportional result, particularly majority (or plurality) vote systems, gerrymandering may occur, which consists in favouring one party by means of an artificial delimitation of constituencies.

Furthermore: … constituency boundaries may also be determined on the basis of geographical criteria and the administrative or indeed historic boundary lines, which often depend on geography. Additionally, in order to avoid passive electoral geometry, seats should be redistributed at least every ten years, preferably outside election periods, as this will limit the risks of political manipulation. In multi-member constituencies electoral geometry can easily be avoided by regularly allocating seats to the constituencies in accordance with the distribution criterion adopted. …  Constituencies ought then to correspond to administrative units, and redistribution is undesirable. …  Where a uninominal method of voting is used, constituency boundaries need to be redrawn at each redistribution of seats. …  The political ramifications of (re)drawing electoral boundaries are very considerable, and it is therefore essential that the process should be non-partisan and should not disadvantage national minorities. …  The long-standing democracies have widely differing approaches to this problem, and operate along very different lines. The new democracies should adopt simple criteria and easy-to-implement procedures. The best solution would be to submit the problem in the first instance to a commission comprising a majority of independent members and, preferably, a geographer, a sociologist, a balanced representation of the parties and, where appropriate, representatives of national minorities. The parliament would then make a decision on the basis of the commission’s proposals, with the possibility of a single appeal.

A second important source is the Office for Democratic Institutions and Human Rights (ODIHR) of the Organization for Security and Cooperation in Europe (OSCE) which probably is the organization with the best professional record in electoral observation.  ODIHR has published a Manual for Domestic Election Observers which provides guidelines for observation to domestic monitoring groups. In the section entitled Monitoring the drawing of electoral districts’ boundaries, the ODIHR states that: 

According to OSCE commitments, all votes should carry the same weight to ensure equal representation. This means that each elected representative should represent a similar number of registered electors. For example, in a majority voting system, the size of the electorate should not vary by more than approximately 10 per cent from constituency to constituency. Under the proportional representation system, the size of the electorate may vary, but the number of representatives for each district should be proportional to the size of the electorate. The election law should provide detailed and uniform criteria for the drawing of electoral-district boundaries, specifying considerations such as the number of voting population per district and geographic, administrative, and historical continuity of boundaries. The boundaries should be drawn in a transparent manner, under the principle of political neutrality, ideally by a non-partisan commission of experts. A domestic observer group should assess whether election districts have been drawn in a transparent manner to ensure as far as possible that all votes carry the same weight or whether they have been drawn in a selective, discriminatory, and biased manner.

The OSCE commitments mentioned in the text of the manual are as follows:

3. Equality: Constituencies and Districting

3.1 “To ensure that the will of the people serves as the basis of the authority of government, the participating States will
 ... guarantee universal and equal suffrage to adult citizens.”

3.2 The delineation of constituencies in which elections are conducted must preserve the equality of voting rights by providing approximately the same ratio of voters to elected representatives for each district.
 Existing administrative divisions or other relevant factors (including of a historical, demographic, or geographical nature) may be reflected in election districts, provided the design of the districts is consistent with the equality of voting and fair representation for different groups in society.
3.3 When necessary, redrawing of election districts shall occur according to a predictable timetable and through a method prescribed by law and should reflect reliable census or voter registration figures. Redistricting should also be performed well in advance of elections, be based on transparent proposals, and allow for public information and participation.

In the explanatory comments on the above Inventory of OSCE Commitments and other Principles for Democratic Elections, the following is added:
III. Equality: Constituencies and Districting

Paragraph 3.1 repeats the guarantee contained in Copenhagen Document Paragraph 7.3 of universal and equal suffrage for adult citizens.

Paragraph 3.2 addresses the need for election districts (constituencies) to be delineated in a way that preserves the equality of voting rights. While various factors may be taken into account in determining districts, their design may not diminish equality or unfairly affect the voting power of different groups in society. In view of the wide variety of geographical, demographic, and other relevant factors in the OSCE area, it was not considered advisable to go beyond these general principles.

Paragraph 3.3 provides that necessary redistricting of constituencies must occur in a regular, legally determined way and be based on reliable population or voter information. Redrawing of districts should also be performed in a timely and transparent manner. The latter standards are phrased in a general way and do not go as far as the more specific guidelines proposed by the Venice Commission (see footnote to the text), which call for redistricting proposals to originate in an independent committee.
Last, the Commonwealth has not issued specific standards concerning the delimitation of constituencies, but its Secretariat has prepared a Manual for Domestic Observers that includes a number of mentions to the subject, as follows:

The choice of electoral system will determine the legal framework that governs the delimitation of electoral boundaries. The creation of boundaries has different significance under the ‘majority’ system and the ‘proportional representation’ system.   …   If a majority system is in use the law which governs delimitation of electoral boundaries is one of the most important aspects of the overall electoral process. If constituencies are not roughly similar in terms of the populations they represent, the “one person, one vote” principle can be compromised.   …   In majoritarian systems, it is important that observers monitor the creation of the electoral boundaries. Election boundaries should be drawn in a transparent method following criteria which is FAIR to all groups. The body charged with the task of drawing boundaries has to be impartial, independent and politically neutral. The role of observer group is to ensure that the body is, and is perceived to be, independent. 

The factors that observers need to take into account when monitoring the creation of boundaries include: Factors affecting the creation of the boundaries . natural frontiers and local administrative boundaries; geographical contingencies: i.e. they should be as geographically compact as possible and no area should be completely unconnected with the rest of the constituency; communications systems; population: there should be equality of numbers in relation to the population; community interests: e.g. means of communication, economic interests, ethnic homogeneity, language, religion, history, etc. Observers need to examine HOW the boundaries have been established and ensure that the process has been a fair one and MAKE sure that the RULES and REGULATIONS have been followed…   

ANNEX 2 –US MAPS 1860 AND 1870 - SUBDIVISION OF TERRITORIES
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� There is a third and rather frequent approach, which can be called “election day observation” in which observers conduct a short visit, arriving a few days before election day and usually leaving the day after the elections. Although much vilified, this approach can be effective when conducted by individuals or organizations that have in-depth knowledge of the country and follow the evolution of the electoral process through indirect channels. If the election-day observers are academics and professionals who specialize in the country, keep informed of events, and have substantive political and electoral knowledge and adequate contacts, they might be effective judges of the adequacy of the electoral process. Unfortunately, this is rarely the case, and practice is far different from this ideal description.


� The possibilities of manipulation in these cases are largely related to the so-called “overhang” seats that arise in elections under mixed member proportional (MMP), when a party is entitled to less seats according to party votes than it has won constituencies. However, these are comparatively rare situations.


� Entry on Gerrymandering in the USA at www.wikipedia.org


� And in some cases, even when intent is non controversial, it might not be enough, if political gerrymandering is considered as acceptable. Justice White’s opinion in Bandamer v Davis states that: “Even if a state legislature redistricts with the specific intention of disadvantaging one political party's election prospects, there has been no unconstitutional violation against members of that party unless the redistricting does in fact disadvantage it at the polls.”


� The "binominal" system achieves the opposite effect than the one achieved by the "first-past-the-post" system. The latter exaggerates the strength of the majority party, at the expenses of minority parties. In the "binominal" system, on the other had, if the main (minority) opposition party gets at least 33.4% of the vote on each district, it is assured of one half of the parliamentary seats.


� In Shaw v Reno (1993) which also mentions among the “traditional” variety the respect for political subdivisions. Later, in Miller v Johnson (1995) the Court added “respect for … communities defined by actual shared interests”. In Bush v Vera (1996) “maintaining … traditional boundaries” was mentioned, while in Abrams v Johnson (1997) added “maintaining … district cores” and “protecting incumbents from contests with each other” – rather unusual criteria for delimitation.


� The two parties could not reach an agreement in the Legislature, and the Courts where forced to intervene.


� The plurality in Bandamer v Davis considered procedural issues to be superfluous for establishing intent, believing that where the subject is legislative districting, partisan intent on the part of legislators is inevitable.


� The listing of potential measurements of population does not end there. In Belarus, for instance, the number of voters in the previous election is used to measure population equality.


� Total population, citizen population, voting age population, registered voters – whatever basis it is used for the calculation.


� Karcher v. Daggett, 462 U.S. 725, 734 (1983). The Constitutional Clause referred to is “Representatives … shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.”


� There was a concomitant change of legislation, making it a requirement for candidacy the continuous residence for two years in the municipality, so as to ensure acquaintance with municipal issues by the mayoral candidates. According to the new legislation, it would have been possible for the popular candidate – a Councilperson - to compete and probably win in the newly created municipality, but that victory would not have had the political significance of a victory in the country’s capital.


� Although the perimeter of a community of interest may correspond to the boundaries of an administrative division, this is not necessarily the case. For example, a river may form a boundary between two administrative divisions, but the entire river valley may comprise a unified community of interest. In this instance, an electoral district that follows the administrative boundary would divide a community of interest. 


� “En ce qui concerne le Labrador, la commission doit prendre dûment en considération le fait que la population habitant la partie du Labrador située au nord du lac Melville est majoritairement composée de citoyens d'origine autochtone. Elle doit aussi tenir compte des considérations d'ordre géographique propres à cette région, ainsi que de la communauté d'intérêts des collectivités habitant au nord du lac Melville, formées à majorité d'Autochtones, avec l'intention de réunir ces collectivités en une circonscription.”


� The minority groups needed to prove a community of interests – the so called Gingles factors include demonstrating that the group is large and compact enough in a district to be a majority, and that it is politically cohesive.


� Another component not strictly related to the date of elections is the definition of the legal framework of electoral process, that should be established in advance of the electoral process and it should not be modified too close to the elections. The registration of voters and political parties, at least in certain systems is a permanent activity that is not strictly linked to the date of elections.


� However, even if the electoral law is silent on this subject or does not authorize challenges, it cannot be assumed from this that delimitation acts are not subject to judicial review.


� It was only recently that Canadian voters could request that the courts consider the fairness of an electoral boundaries plan: Prior to the passage of the Canadian Charter of Rights and Freedoms in 1982, opponents of a delimitation plan had no recourse in the courts.  The Charter provided the first constitutional mechanism for challenging electoral boundaries and the legislation under which electoral commissions carry out their mandates.


� The B.C. Supreme Court in Dixon v. Attorney General of British Columbia found that the province’s electoral districts (varying in population from 5,511 to 68,347) violated the right to vote guaranteed by Section 3 of the Charter and ruled that a new set of districts with more equitable populations had to be promulgated.  


� Copenhagen Document, 7.


� Copenhagen Document, 7.3.


� See generally id.; UDHR, 1, 2, 21(3); ICCPR, 25(b); ECtHR, X v. United Kingdom and Liberal Party cases; CIS Electoral Convention, 3(1); CDL Guidelines, I, 2.2, 2.4.b and 2.5; ACEEEO, 9(1.1-1.2). See esp. CDL Guidelines, I, 2.2: “Equal voting power: seats must be evenly distributed between the constituencies. ... ii. It entails a clear and balanced distribution of seats among the constituencies on the basis of one of the following allocation criteria: population, number of resident nationals (including minors), number of registered voters, and possibly the number of people actually voting. An appropriate combination of these criteria may be envisaged.”


40 See UN Minorities Declaration, 2(2); UNHRC Comments, 21; CDL Guidelines I, 2.4; ODIHR, Minority Electoral Guidelines; ACEEEO, 9(1.1)-(1.2). The UNHRC Comments, id., state in the pertinent part: “The principle of one person, one vote must apply, and within the framework of each State’s electoral system, the vote of one elector should be equal to the vote of another. The drawing of electoral boundaries and the method of allocating votes should not distort the distribution of voters or discriminate against any group ...”


� See CDL Guidelines, I, 2.2, e.g., I, 2.2.vii: “When constituency boundaries are redefined ... it must be done ... impartially; ... without detriment to national minorities; [and] taking into account the opinion of a committee, the majority of whose members are independent ....”





