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|. EXECUTIVE SUMMARY

The Ukrainian Pressdentid Bection held on 31 October and 14 November 199 falled
to met asignificant number of the OSCE dection rdated commitments

The Law on Hections of the Presdent of Ukraine was adopted on 25 March 1999,
Dexpite ggnificant improvements in the legd framework, important drawbacks and
weeknessss remain. Moreover, the sdettive interpretation and enforcement of legd
provisons & variousleves of the Sate sructure prevented the uniform gpplication of
thelaw. Asaresult candidates were not competing on alevd-playing fidd in the pre-
dection period, and the dection disputes and goped procedures generdly did not
provide the complainants with effective meansto seek redress prior to the dection.

Sae adminidration and public offidds were obsaved campagning for the
incumbent Presdent and agang his chdlengers The OSCE/ODIHR Hection
Obsarvation Mission uncovered dear evidence thet this campaign by Sate indtitutions
wes Widespreed, sysematic and co- ordinaed across the country, and provided the
incumbent with asubstantial and sustained advantage over his compitors

The publidy funded dectronic and print media and privae broadcagters
comprenensvdy faled to meet their obligations to provide abaanced coverage of the
campaign and equa treatment of dl candidates This was in breech of the lans of
Ukraineand rdevant OSCE commitments.

Inthefirg round, observers reported thet polling day procedures were carried out ina
peaceful and orderly menner despite minor irregulaities in very few palling daions
Honever, during the second round, dection day procedures were not followed as
dosdy. Chsarvers noted ingances of more sarious vidations such as sudents and
hospitd gaff vating under the supervison of thar superiors, ingances of multiple
vating and proxy vating, and date offidas bussad around to vote more than once,

The aggregation of the votes was chadtic in places and indances of interference by
Saedfficddsat thisstageraisad concern.

The Section on Aggregation of results of thefirst and second rounds of voting (see pages 30-31) was

amended on 7 March 2000 to reflect the final and official figures provided by the CEC.
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. INTRODUCTION

The OSCEHODIHR edddished an Hedtion Obsarvaion Misson (EOM) on 15
September 1999, The ODIHR gppointed Mr. Simon Osgborn (ssconded by the United
Kingdom) as Heed of the EOM .

In addition to the core team mabers, 15 Long-term Obsarvers (LTOs) from Audirig,
Canada, Hnland, France, the Netherlands, Spain, UK, and USA were seconded to the
EOM. They were supplemented by three LTOs from the UK and USA resdent in
Ukraine For the firg round, 270 Short-term Cbsarvers (STOs) from 26 partidpeting
Saes were deployed by the EOM to every region of the country on 31 Octaber. In
addition 18 parliamentarians and officds from the Parliamentary Assembly of the
Coundl of Eurgpe (PACE) obsarved the fird round. A joint press datement wes
releasad by the OSCE/ODIHR EOM and PACE ddegation on 1 November.

Sxteen of the STOs from five participeting Saes remeained in country between the
two rounds and monitored the aggregation and verification procedures of the vote
count, aswell as complaintsfromthefirg round.

For the ssoond round, 150 STOs from 18 participeting Sates were deployed by the
EOM to 16 Ohlads, the City of Kyiv and the Autonomous Republic of Crimea. They
werejoined by a PACE ddegation of eight Parliamentarians and officdds. Onceagain
the OSCE/ODIHR EOM and the PACE dd egation issued a common satemeant on 15
November.

1. THELEGISLATIVE FRAMEWORK
A. Overview of the L egal System and Courts

The Condtitution has the highest legd force within the legdl framenork of Ukraine,
guarantees the rights of its atizens and defines the sparaion of powers between the
branches of government.  * However, the Ukrainian Sate had to rely on the pre-1989
legidation for the functioning of the judidary. A trandtion period of five years is
foreseen in Chapter XV of the 1996 Congtitution. 2

The laws and codes of Ukraine are the legd acts adopted by the Verkhovna Reda
(Supreme Coundil), requiring the mgarity of the conditutional composition of the
Parliament. * Equivdent to netiond lans in foroe, there are twenty codes in the
Ukrainian legd sysem The Grimind Code, the Givil Procedure Code, and the Code
on Adminigrative Offences are directly rdevant for dections. New drafts of the Gvil,
Adminidraive and Grimind Codes as well as procedurd codes are currently under
consderationin Paliamert.

! Corstitution of Ukraine 1996, Artide8.

2 Condtitution of Ukraine, Chapter XV Trangtiond Provisons, Item 12. “ Laws and other normretive acts,
adopted prior to this Condtitution entering into forcg, arein force in the part thet does nat contradict the
Condtitution of Ukraine”

3 Artides 76 and 91 of the Condtitution. Thetotd congtitutiond compos itionis450 MPs
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Executive power in Ukraine lieswith the Presdent and the Cabinet of Miniders, with

power to issue mendatory ingtrudtions for other executive bodies, * Ministries and
other centrd bodies of the Sae exenutive power ds0 issue indructions and
regulations, after goprovd by the head of minidry or other body of the centrd
exeautive power.  ° Bath the Verkhovna Reda of the Autonomous Republic of Qrimea

and locd df-governmet bodies can pess noretive legd acts within ther

competence

Thefind decisonsaf thejudidary are taken by the Condtitutional Court on questions
of legidative conformity with the Conditution of Ukraine and by the Flenum of the
Spreme Court with regard to avil, aimnd, adminidraive and military metters
There are d 0 three operaiond chambers of the Supreme Court, the Givil Chanmber,
which deds primerily with dectionrdaed cases, the Grimind Charber and the
Military Chamber.

Under the soviet system the prosecutars at various leves hed the power to intervene

in court a dmog ay given phese of a cae and without a dear link. The new
Conditution foresees a limitaion to the prosscutorid functions ® However, unil a
new law detaling the authority granted the public prosecutors is pessed, the previous
provisons adopted in 1991 remein in force. In particular, the prosecutor hes generd
upervison over the courts and the correct gpplication of the laws. The discretion of

the prasacutor to bring cases and prosscuteis not well defined. !

B. The Legal Framework for Elections
Theframework for the regulaion of dectionsisfoundin:
= Therdevart provisonsof the Condtitution of Ukraine 8

The Spedific lans of Ukraineon dections; o
Provisonsrdaed to dectionsin other lans 10

4 For exanple, Artide 17.1 of the Law "On dections of the President of Ukraing" provides thet
the payment for work performed by members of dection commissons shdl be carried out in
accordance with the procedure established by the Cabinet of Minigters of Ukraine Thus, the
Cahingt of Minigers adopted Resolution # 991 of 7 June 1999 “On paymat for work of
members of Teritorid and Pdling Sation Hection Commissons for dections of the
Presdat of Ukrane'.

° An exarple of thisis  the “Procedure of Finendd Maintenance of the Hedtions of the
Presdet of Ukraing’ adopted jointly by the Getrd Hection Commisson, Ministry of
Finance (Treesry), andthe  Oshchadbank (Savings bank of Ukraine).

6 Conditution of Ukraine, ~ Chapter VIl Procuracy, Art, 121

7 See the case on the Regidration of Candidates IV (3) b. In this case the Henum of the Supreme Court
decided to admit an goped by the Prosecutor Generd despite the fact thet fallowing the transition period
thisshould bebeyond hisauthority.

8 Condtitution of Ukraine, rdevant atides ae 36, 38, 69-74, 7677, 82-23, 85, 88, 90, 92, 103104, 112,
138, 141, 156 and Crgpter VIl Transtiond Provisons

9 The Laws of Ukraine* On dedtions of the people's deputies of Ukrang’ , “Ondettions of the Presdent

of Ukraing’, “ On dections of the deputies of the Autononmous Republic of Grimed’, “ On dedtions of the
deputies of locd coundls and village, settlement and dty heads’, “On the Catrd Hedion

Commisson’.
o Artides 127-129 of the Gimind Code of Ukraine (dlection offences), Artide 186-2 of the Code of
Ukraine on Adminigrative Offences, Chapters 29-30 of the Gvil Procadure Code, Artide 30 of the Law

“OntheNationd Goundl for TV and Redio Broedcagting” (upervision of mess mediaduring dections),
Artide 5 “ On freedom of consdence and rdigious organization” (prohibition for Churches to canpeign
andfinancedections), €c.
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=  Gengd provisons goplicable to the dections (legidation on judicid procedures,
locd authorities, saf-government, mess-media, judidary, prosecutor, complants
of dtizens libd, ec);

*  Resdutions of the Centrd Hection Commission of methodologicd and practicad
nature and

» Dedgonsof the Condtitutiondl Court ondectionlans

The current laws on dections adopted in 1997 and 1999 reflect the changes thet have
occured in the legd sysem primenily the adoption of the new Condiitution of
Ukrainein 1996. Thelaw “On dections of the Presdent of Ukraing’, promulgated on

25 March 1999, generdly increesad the accountability and darity of the dectord
process. It introduced more detailed provisons for vating, counting, the establishment

of rexts generd responghility for violdions of dection legidation and
edreordnay ad repest detions ™ The gppointment of multi-paty dection
commissons and the opportunity for candidates to gppoint officdd obsarvers 2 ad
other authorised represntatives 2 improved the trangparency of the whole process:
Thepowersof thesecommissons ™ and the tatus of their memberswere more dearly
defined * and amendments to bath the Administrative and Qrimind Codes ensured

that members of dection commissons could be held responsible for violations of the

law. Thelaw o provided more detailed provisions on thefiling and cond deration of
conplants, *° the regulaion of campaign finace Y redrictions on campaign
adtivities, ® and provided earlier deedlines throughout for the adminidration of
dections

However, dl too often the law did nat pecify any provisons for enforcement. Nor
did the law provide for domestic non-partisan obsarvers to monitor the dections,
contrary to the Law “On dections of the people's deputies of Ukraing’ and OSCE
commitments.

Furthermore, numerous atempts were mede by the Verkhovna Redato amend the law
during the dection campaign. On 8 Septenber, the Verkhovna Rada overcame the
Presdetid veto and amended the legiddion to endde members of dection
commissons to be given copies of the fird report of the dection resuits (protocals).
Dexpitethe desrability of the change, itstiming was not welcome.

In condusion, thelegd framework il presents a number of shortcomings, that were

evidenced further during the dections, namdly:

= redriction on domestic non-partisan cbsarvers,

*  inadequate definition of eectord offences;

= insuffident mechanismsfor enforcement for breeches of thelaw by dae officds,
publicinditutions, and the mess medig;

* ad inadequete autharity of the CEC.

a Lav*“ Ondedtions of the President of Ukraing”, Artides 42, 43, 46, 47 and 50.
2 Ibid, Artide38.
B Ibid, Artide37.
u Ibid, Artide 15.
B Ibid, Artide 16.
5 Ibid, Artide 19.
= Ibid, Artide 35.

B Ibid, Artide33.
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V. THE ELECTORAL ADMINISTRATION

A threetiered higrarchy of dection commissons adminigers the presdentid
dections The legd provisons for the formetion, powers and redrictions on the
adtivities of dection commissons ae dl new and fa more detalled then in the
previous legidation. The principle of nomination of commisson members by palitica
paties and thar gopointment by the rdevant Raeda merked noted progress over pest
lawv and practice. Unfortunatdy, these provisons were not fully implemented and
Oeprived the dection process of the important safeguard of true multi-party dection
commissons.

A. Role and Authority of the Central Election Commission

The pamenett Centrd Hection Commisson (CEC) congds of 15 mamrbers,
gopainted by the Verkhovna Rada (Nationd Assebly) on the besis of nominaions
submitted by the Presdent. They have a Sx-year term of office and the Chairmen,
Deputy Charmen and Seoretary are dected by the mambes of the CEC. The
Conditution, the Law on the CEC and the Presdentid dection lav govern the
adtivitiesand authority of the CEC.

The principd role of the CEC in these dections is to oversee the adminigration and
conduct of dectionsand providefor theredisation of thedectord rights of dtizensas
determined by the prindiples lad down in the Condtitution and Laws of Ukraine
Previous OSCE/ODIHR reports recommended thet the CEC should have dedsve
authority over the dection adminiration. ¥ Unfortunately, the CEC il did not have
decisve authority over the adminidration of dectionsa every levd.

The grestest wesknessin the authority of the CEC resded initsinahility to enforceits
own regulations regarding the conduct of the dection campaign (see in paticular
sctions bdow on campeign and media). This lacunaiin the law is Sgnificant. Bther
the Verkhovna Rada should amend the legid ation governing the powers and functions
of the CEC accordingly or the powers of the Courts should be srengthened to ensure

theredisation of dtizens rights

B. Formation of Territorial Election Commissions

There are 225 Tarritorid Hection Commissons (TECS) under the CEC, which ae
established no later then Sixty-five days prior to palling day. The TECs adminiger the
dections within ther territorid dection condituency, hear complaints regarding the
conduct of the campaign and gpped s on the decison, actions and omissons of lonver
eection commissons.

TEC marbas are gopointed by the Autonomous Republic of Grimea, Kyiv and
Sevadopa Gty and Oblagt Redas (Assemblies) fdloning submissons from the
paliticd parties and groups of voters who have nominated a presdentid candidate,
The Radas are abliged to gopaint up to two nominees of eech candidate to the TECs

® ODIHR Find Report onthe Parliamentary Hections, 29 March 1993, peoe 22 paragrgph IX.
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intheir area (if sufficdent persons have been so nominated) and eech TEC must have
a lesgt 10 mambers. The Charmen, Deputy Charmen and Secrdtary must not be
members of the same party.

Table 1: Allocation of TEC charmen by candidate

Candidates Chairman % share
Kuchma 80 K.
Smonenko 19 84%
Udovenko 19 84%
Tkachenko 16 7.1%
Kononov 15 6.6%
Moroz 15 6.6%
Onopenko 14 6.2%
Oliynyk 12 53%
Kostenko 11 4%
Marchuk 10 4.4%
Vitrenko 4 17%
Basyliuk 3 13%
Rzhavskiy 3 13%
Karmazin 2 0.8%
Heber 1 0.4%

Source CEC Wehste Therewas no informetion on the Officersof TEC 37.

Table 1 indicates the dlocation of charmenships by candidate and shows a dear
digparity in the number of TECs chaired by the nominees of the incumbent President
and those chared by regresantatives of other candidaes Further invedtigation
reveded tha Presdent Kuchmes representeives were often nominated to the
charmenship of TECs in which his main opponents had previoudy secured
subgtantid popular support in the 1998 parliamentary dections. For example, Kuchma
supparters chared 10 of the 12 TECs in the Luhansk Chladt, in which a mgjority of
vates vated for the Communig Paty in 1998. In the western Chlast of Ivano-
Fankivak where Rukh won its highest vote in 1998, the incumbent’s supporters
charred five of the Sx TECs. In Kharkiv Oblagt, Kuchma representatives chaired nine
of thel4 TECs

Whild the new Law required dection commissons to be gopointed by the dected
Redas, the executive authority dill maintained a sgnificant rde in the sdection
process. Gven tha membears of TECs mud resde or work in the condtituency,

executive authorities were often required to check whether nominess did so.
Conssguently Oblagt Sate Adminidration relains condderddle influence on the
compadtion of thefind ligt of nominees for each TEC and who is the Chair, Deputy

Chair and Secretary ineech.

Candidates complained to the CEC of the imba ance in the gppointment of chairmen
and the ather officars of TECs in various regions of the country. They argued thet
there should be a propartiond dlocation of these pogtions. early the law does not
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dipulate such an dlocation, dthough one Chles Reda did meke a broady
proportiond dlocation (Cdesa).

Gven the levd of sugpicdon among candidates, grester congderation should have
been given to the perception such an imbaance in gppointments would cregte. To
avoid such suspidons in future, it is recommended that the postions of Charmen,
Saoretary and Deputy Chairmen of TECs should be gppainted by lat with the proviso

thet none should represent the same party, bloc or candidete.

C. Formation of Polling Station Commissions

The boundaries of each palling didrict were agreed 60 days prior to the day of
dection. Each didrict has a Pdlling Station Commisson (PSC) whose menbers are
gppointed 45 days prior to palling day. The locd settlement or Rayon Reda gopoints
members of PCs. The rdevant Rada receives nominations from parties and groups of
votes who have nomnated candidaes and the candidates (or thar gopointed
representetives) themsdves The Chairmen, Deputy Charmen and Seordary are
gopainted a the sametime as the PSC and mudt nat be nominees of the same party or
candidates Aswith higher levdl commissons the Rayon Siate Adminidration retains
cons deradle influence on the compogtion of the find list of nominees for eech TEC
andwhoisthe Chair, Deputy Chair and Secretary in esch.

Each PSCmudt have at least eght members. According to the CEC, atatd of 396,519
palling station members were gopointed. ? |t is dear thet not every candidate could
reedily cal on two people from the local community to serve as PSC member in dl
32,830 palling gations

Table 2 Number and proportion of commissoners regresanting the various
candidetes

Candidates Number of Number of Number? of Chair.,
Representatives | Representativesas | Dep. Chair. And Sec.
a% asa%
Kuchma 58,904 14.9% 24.0%
Moroz 48577 12.3% 95%
Tkachenko 47 44 12.0% 10.0%
Symonenko 45192 11.4% 94%
Kononov 41,632 105% 11.0%
Marchuk 39,580 10.0% 80%
Udoverko 34,966 88% 80%
Oliynyk 19,173 4.8% 45%
Kostenko 14,853 3.7% 25%
Vitrenko 14,110 3.6% 20%
Onopenko 12132 3.1% 2.8%
Rzhavskiy 11,709 30% 25%
2 Daasuppliedbythe  CECasaf 11 October 1999,
2 Datasupplied by the CECfor 184 out of 225 TECs Thisdaaisfor both TECand PSC

representatives
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Karmazin 3866 10% 0.6%
Basyliuk 3839 0.9% 04%
Haber 522 0.1% 0.1%

Source: Informetion supplied by the CEC.

Once again, Presdent Kuchma secured a plurdity of the leading positions on PSCs

across the country. Obsarvers confirmed that the imba ance in the gppointments wes

vighle on dection day in the PCs vidted. This only served to further highten
suspidonsthet the vote count could be menipul ated.

Atotd of 18 offidd complaints over the formetion and work of PSCswere copied to
the OSCEH/ODIHR Hection Chsarvation Mission. Of these, hdf (9) dedt with the
formetion of dection commissons. Regrettably, few were adequatdy resolved even
when acomplant wasfiled withacourt.

For example, on 16 September agroup of candidetes proxies (25) conplained to the
Odesa prasscutar about the Odesa City Redd s decison on the formetion of PSCsiin
the four territorid condtituendes in the Gity (TECs 133-136). The substance of ther
complant was thet some parties and candi dates were given adi sproportionate number
of officer pogtions in the palling daions in the City. The prosecutor ruled, on 7
October, that the Raddls decison had been adopted in accordance with the law.
However on 16 Octaber, the proxy for presdentid candidate Marchuk filed the same
complant with the Zhovtnevyi Rayon Court. The court cameto adifferent condusion
and rued, on October 21, that the Radals decison had nat been mede in accordance
with the rdevant regul ations and law, and recommended thet the Redaadhereto them
The compasition of the PSCsinthefour condituendies however did nat change.

More sgnificantly, the principle of multi-party dection commissons wes serioudy
compromised in a number of regions. In Odesa, Kyiv, Poltava, Vinnytsa, Kharkiv,
and Dnipropetrovsk Ohlagts, oosarvers reported that large numbers of PSC marbers
hed no &filiation to a pdliticd party and seemed unaware of which candidate they
should be rgoreserting. On dosx ingpection, observers discovered that these
members were ether workers from the indtitution in which the palling gation wes
housad, often chaired or supervised by their superior who acted as a representetive of
the Kuchma campaign. These members, it wes reported, hed no forme or direct link
with a paty but were “assgned’ a paty or candidate labd after they had been
gopainted, irrespective of ther own palitica opinions. Although the law dlows locd
Radas to gopoint people to fill places on PCs if there have been insufficent
nominations, in mogt of these cases there were party nominees, who hed smply not
been gppointed.

Obsavers ds0 noted thet a digoroportionate number of dlegedy Green Paty
representetives were unable to recal which party had nominated them, often nesding
to refer to the origind documentation. It should be nated that, according to officd
figures, the Green Party sucoseded in nomineting 41,632 represantatives to PSCs,

To avod dlegaions of menipulation in the formetion of PCs in future it is
recommended thet the Chairmen, Deputy Charmen, and Secretary of eech PSC be
chosen by lat among the nominees submitted by the palitical parties and candidates,
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The exiding requirement thet they should not be representaives of the same party,
bloc or candidate should beretained.

D. Additional Problems with the Work of Election Commissions

The Charmen of the CEC, Mr. Ryabetz, complaned to the press that the new
provisons introducing multi-party compasition of dection commissonsresutedinan
ove-representation of Presdent Kuchma nominess in TECs and PCs, and that a
number of members of PSCs had been gppointed without prior knowledge. 2 TheCEC
edimeied thet, as a result of this dmost 6% of the 396,519 membars of PXCs

resgned. Others resgned because their employer would nat dlow them the necessary

time off fromwork to serve or they themsalves decided to resign due to the low and

Odayed remuneration for thework.

As a conssquence, large numbers of members did not atend medtings of the PSC
thereby leaving thar PSC inquorate and thus, unddle to take dedsons or taking
decisons without the quorum in attendance. % The CEC therefore faoed condderable
problemsin establishing an effective cadre of Palling Sation Commissoners. 2

Unfortunatdy, the CEC's lack of direct autharity over PSCs mede it impossble to
sanction members who did nat attend the sessons of their PSC. In addition, the CEC
did not have the power to determine the remuneration of mambers of PSCs, which as
determined by the Coundl of Minigers Minigers ae of the view tha dection
adminigration at thisleve should be by and large avaluntary adtivity.

If competert locd dection officdds are to be gopainted and retained through the
whole dection period, then the nominaing parties must be required to gain the assent

of commisson members prior to their nomination. Furthermore serious consderdion

shoud be gven to the quedion of remunerdtion of PSC mambas and timdy
disbursement of funds.

E. Training of Election Commissions

Training wes paticularly important given the large numbers of inexperienced dection
offidds % In 1998, the CEC dreedy provided training for members of dedtion
commissons, athough the guidance menua s unfortunatdly arrived after palling day.

The CEC devdoped a schedule of training for dl PSC mambers and a number of
methodological guidesto asss them Copies of the rdevant CEC resolutions and the
law were dso printed for dl PSCs. Some funding for these programmes wes received
from a number of donors induding UNDP and USAID and technicd assstance wes
provided by the Washington-besad I nternational Foundation for Hectord Systems.

2 PressConferencein  Ivano-Frankivsk  Oblast, 9 October 1999,

3 2/3 of dection commissons mambers must be present for it tohavelegd authority, Artide 18 Lawv* On
dedtionsof the President of Ukraing’.

% See Annex 1: Report of 8 October by CEC member charged with the professond preparation
of palling station mambers, giving abregkdown of some of the problems encounteredina
sHedionof TECs

» The CEC estimeted thet amost 60%of the 396,519 merrbers of PSCshed no previous
experience of dection adminigtration.
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Obsarvers reported good atendance a traning sessons for PSC members ad
geneardly noted thet the training provided weas well recaived. However, atendance &
training sessons was not compulsory and a number of TECs reported thet a minarity
of PSCs did nat atend. Given the concerns noted above, the mgarity of questions
from participants concerned finances and dlowances. Marbers of PSCs often raised
this problem with TECs after the first round when meny hed il not recaived any
payment for thework undertaken.

V. CANDIDATE REGISTRATION

Candidates for President may be nominated ather by pdliticd parties regigtered with
the Miniry of Judtice, or blocsof parties, or by ameeting of no lessthan 500 dtizens
with full suffragerights, 140 days prior to palling day. Once registered with the CEC,

nominees and thar supporters must gether and submit Sgneture ligswith a leest one
million Sgnatures (of citizens of vating age) no later than 110 days before the day of
dection. Of these, each candidate must have at least 30,000 Sgnaturesfromeech of &

leest two thirds of the 27 regions of Ukraine.

Of the 32 nominess who gpplied to the CEC for regidration, 13 were unsuccessful

and 19 were regdered. These 19 nominees then atenpted to gather the requiste
number of Sgnatures to gain acareditation. Although not present in country during
this period, the OSCEHHODIHR EOM recaived ocopies of a number of officd
complantsaleging violence or thregtsto activigs cdllecting Sgnatures.

Evertudly, 15 nominess submitted sgneture lids prior to the deedine on the
gopropriate bodklets to the CEC, dx submitted their documentetion a the last

moment — Oleksandr Hlimonovych Basyliuk, Mykadle Oleksandrovych Haber, Yuriy
Anatdiyovych Kamezin, Vitdy Mykdayovych Kononov, Vasyl Vasyliovych
Onopenko, Oleksandr Mykd ayovych Rzhavskiy. The law dlows the CEC only five

days dte the deadine for recdpt, to check the documentation submitted.
Conseouently, the CEC hed to check atotd of 8574,860 Sgnatures submitted by

these 9x nominessinthetime dlowed. On 1 Augudt, the CEC resolved thet they hed

not gathered suffident Sgnatures and refused to regider them % The documentation
of the ather nine nominees was acogpted earlier and the CEC regitered them

The rgected nominees then gppeded the CEC dedison to the Supreme Court. On 6
Augud, the Civil Chamber of the Supreme Court decided in favour of them arguing
thet the CEC s method of checking the signatures had not been applied systerticaly.

The CEC, however, argued tha the Supreme Court risked putting the dection results

into question, by rengating candidates who did not mest the ariteria established by
law.

Basad on the trangtiond arrangements, %" the Prosscutor Generd wes ble to gppedl
the dedson to the Henum of the Supreme Court. On 24 September, the Henum

® CEC resolution 147.
z Artide37on“  casstion goped of theprosecutor” of theLaw of Ukraine“Onthe
Prokuraud’.
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decided to uphald the arigind decison of the Givil Chamber. However, the dday in
reaching acondusion on this case marred the ability of these candidetesto effectivey
competeinthedection for thewhole of Septeber.

Cearly the period for checking Sgnature ligsis unredigtic. The CEC should be given
alonger period, say 10 days after the deadline, to check Sgnature lists and the number
of Sgnatures required should be reduced, for ingtance reverted to 100,000 asin 1994.

Secondly, consideration might be given to the idea that candidates are required to
mekealimited financid depogit to be registered and thet thisdeposit isretained by the
dateif the candidete falsto achieve asdl proportion of the vate (to deter frivalous
candidates).

VI. THE PRE-ELECTION CAMPAIGN

The candidates, thar supporters and many commentators daimed thet the 1999
presdentid dectionswere criticd to the direction and future of the country, with two
dear dternatives fadng the dectorate concarning the pursuit of reforms. The
campagn wes further complicated by the fact that 12 of the 15 candidates were
members of parliament and, as a conseguence, further polarised the debate between
the Presdentid adminigration and Parliament.

The campaign period wes ridded with alegaions of obdtruction, illegd arrests of
campagners, illegd saizure of campaign materids, the dreulaion of vast numbers of
anonymous and defametory meterids, fasfied versons of newspapers, biasad media
coverage and the involvement of dae offidds in the campaign. Allegations and
indances of vidence agang candidates and thar supporters further reduced
confidencein the process and heightened tendons.

The condusion of the OSCE/Hection Cbsarvation Misson wes that many of these
dlegations were true and that subgtantid breaches of the legd framework and of
dectionrdaed OSCE commitmentstook place

A. Campaign Violence

The 1998 ODIHR repart noted thet the campeign wes “marred by incdents of
violencg’. Unfortunatdly, the 1999 dectionswere nat free of such indidents

In the ealy evening of Saurday 2 October, presdettid candidate Nadya
Mykhailivna Vitrenko and a large group of her supporters were atacked by two
unknown assallants who threw grenedes & the group following acampaign medtingin
the Kryvy] Rig Rayon of Dnipropetrovsk Oblagt. As aresult, 30 people were injured,
18 of whomweretaken to hogpitd. Mrs. Vitrenko escgped seriousinjury. A few hours
later, local police arrested two suspects — both ditizens of the Russan Federation, and
hdd a young women for questioning. The EOM issued a press rdease, srongly
condenming such acts of vidence and sressing that candidetes and their supporters
should be dde to campaign free from vidlence or the threat of vidence. In addition,
the EOM cdled on the authorities to undertake a full and conplete investigation, in
accordance with internationdly recognised principles of due process of law.
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The Deputy Miniger for Interior's comment on the case was unfortunate. During a
press conference on the morning of Sunday 3 October, he sad thet the Minigry
“knew which side was responsble paliticaly”, and seemed to prgudice the palice
invesigetions. 2 This comment referred to palice inquiries regarding the dleged
involvement of the locd Moroz campaign proxy, Mr. Ivanchenko, and received wide
coverage in the media Presdentid candidete Moroz in turn complained that this
comment libded himand he attempted unsuccessully to seek aright of reply.

On Thurstay 14 COctober, three men assaulted Mr. Vasylii Khara, a communist
Member of the Verkhovna Rada, and prominent supporter of Retro Symonenko,

outsde his gpartment in Donetsk. His driver was do atacked. Mr. Khara damed
thet he hed been fdllowed during the day and thet the attack wes directly related to his

rolein Symonenko's campaign. Locd palice, however, were skepticd of any palitica

involvement and astribed the atack to “locd hodligans'.

In addition, the Bection Observation Mission recaived a number of conplaints that
campagners had been atacked, dlegedy because of thar involvement in the
campaign. The Militia (palice) rardy accepted this reason, labding such incidents as
“hodliganism’. It was impossible for the EOM to verify whether such atacks were
paliticaly motivated. Honever, the frequency of these atacks was again aworrying
fegture of the campaign.

B. Campaign Finance

Each candidate is odliged by law to establish a persond dection fund to record dl
donations and expenditures of the candidate's campaign. The CEC, the Sate Tax
Adminigraion (STA) and the Nationd Bank of Ukrane are responsble for
monitoring suichaccounts.— ® Limits are st in law on the Size of acandidate's persordl
dection fund and on the 9ze of donaions The STA is empowered to investigete the
sources of money donated, to try and kesp the dection free of so-cdled “dirty
money”. Although some candidates complained that these invedigations were
invasive, only 1.65% of donations medewere rg ected by the STA.

According to candidate expenditure report issued by the CEC, the mgority of

expenditure went to advertisng in the media (71%), hdf of which wes on tdevison

(53%). Whilg the innovaion of pasond dettion funds provided grester
trangparency, some candidates conplained that the expenditures recorded did not

metch thered amount spent.

For exanple, a proxy of presdentia candidete Kogenko complained, at the CEC
medting on 7 October, thet the deta rdessed indicated thet candidate Kostenko and
Presdent Kuchma had spent a smilar amount on tdevison advertisng when, he
dleged, theincumbent hed hed far more TV adverts. This casewas not brought before
aoourt, dthough some of the data supplied seemed to support such dams. According
to the informetion relessed & thet time, presdentid candidate Olyinyk had only

» Press Conference fromInterior Ministry shown on UT 1 nens 2 Octaber 1999.

B Fallowing hisextradition fromthe Russan Federation, Mr. Ivanchenko wes arrested by Ukrainian
authorities on 31 Decamber and charged on 4 January.

o LavOnd edionsof the President of Ukraing, Artide 35.
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recaived 25 Hryvnya, even though substantial number of posters and leeflets had been
didributed. Furthermore Studio 1+ 1 rdessed datathat indicated that the amount spent
on TV advertisng on ther channd had aready excesded the amount dedared by
various candidates.

The overd| progressin terms of trangparency and public accountability, gained by the
esablisment of persond dection funds contraged with the subdantid ad
undedlared amounts spent by ‘third parties in support or agang candidetes. This
expenditure wes nat accounted for, despite giving the redpients condderable
advantage.

The case of Zlahoda is the modt illudrdtive. Zlahoda is an dliance of parties non-
governmental organisations and assodaions committed to the “devdopment of
democracy” in Ukraine Although the organisation wes not established soldy to
support the re-dection of incumbent Presdent Kuchmg, the mgarity of its activities
during the predection campaign were designed to suppoart him Its campaign,
principally targeted a young vaters, usad both televison advertisng and pop concerts
to get thar message across. Furthermore, subdtantid numbers of posters and handhills
prodaming “The Presdent is for Zlahoda, Zlahoda is for the Presdent” were
digtributed throughout the country. Whilst other candidates received the endorsament
of various NGOs, fromwhich they gained publicity, these groupsrardy mounted such
anepasveaddick carpagn. &

Campaign finance regulations should be reviewed with a view to limiting sgnificant
third party campaign expenditure and sujecting it to the same monitoring as the
persond dection fund. The upper limit on expenditure by a candidate should then be
increased.

C. Illegal Campaigning, Defamation and Anonymous Printed M aterials

According to law, “bodies of interior afars’ mugt investigate ay complaints
regarding the didribution of anonymous meterid, which discredits a candidate for
President”. ¥ The Deputy Minister of Interior reported to the CEC thet it hed received

141 cases of complants regarding the publication and digtribution of anonymous
printed meterids defaming candidetes % O the 71 dedtionrdated complaints thet
hed been investigated, the Deputy Minister reported that 23 were confirmed cases of
Oefametory anonymous meterids. According to the Deputy Miniger's repart, 10 of

the 15 candidates were victims of libe ous anonymous printed meterias

The amount of anonymous printed meterias was unprecedented. Huge numbers of
lesflets were dirculated at the end of Septermber and beginning of October, defaming
candidates Marchuk, Moroz, Vitrenko, Symonenko and Tkachenko. According to the

& For exanple, on 5 Octaber the Kyiv basad organization “ Youth — the hope of Ukrang’ , theNGO* Nove

Pokdlillya’, “ Europeen Youth Aug” and the youth organization of NRU established a cadlition, with

draft name* Our presdant — Headly Udoverkd'. InGrimeathe Taa’'s Kurulta recommended fdlow

tatastovatefor  Udovenko.

2 Law on Blections of the Presidert of Ukraing, Artide 33,

B Letter to the Charmen of Centrd Hection Commisson from Deputy Minist e o Integior  Shtanko, 17
Novermber 1999

# Thee wae Kuchmg, Mooz, Machuk, Tkacheko, Synonenko, Vitreko, Kogenko, Karmezin,

Udovenkoand  Onoperko.
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leeflets, they hed been published by a Kyiv basad NGO cdled “We'. Honeve,
representaives from this organisstion publidy denied any involvement. Moroz,
Marchuk, Tkachenko and Vitrenko and their supporters lodged complaints with the
authorities ® Despite the enormous numbers of these meteridls printed and dirculated,
no onewas arested or brought beforeacourt prior to thefirgt round of vating.

In contradt, the NGO named “We' produced a number of dlegedy defametory

meterids about the incumbent, induding a mock verson of the newspgper “Facty” .
A phatograph of one of the digtributors wes printed in the next day’ s copy of “Facty” ;
the didributorswere arrested and the meterid impounded.

In another example, an anonymous artide from the parliamentary newspeper “ Holos
Ukrainy” was drculaed, the content of which aleged thet Presdent Kuchmahed died

of dcohd abuse and that the men slanding for dection was his security double A
locd lanyer, a Moroz proxy in Donetsk, was arested on 1 Noverber for dlegedy
dreulaing an unknown number of copies on the 30th and 31 October. The locd
Prosecutor and Investigator told OSCE/ODIHR dbsarvers thet the person wes a
“serious crimind” and would be prosecuted, facing apossible prison sentence of upto
Syearsor 2 yearsof labour, if found guilty. *

In contragt, when fddfied versons of SI'ski Vidti, a rurd, leftwing newspgper
gppeared across the country, defaming presidentia candidates Moroz and Tkachenko

in oai;aidim to the usud editorid line of the peper, no remedid action wes
found.

To publish, print and digribute on such a large scde dearly reguires subdtantiad

logidic and finandd support. Many dlegations were mede, and some formd
conmplaints, that copies of the three fadfied versons of SI'ski Visti ad the
anonymous legflets and handbills defaming “oppodtion” candidates hed  been
digributed by date offidds OSCEODIHR obsarvers saw packets of anti-Marchuk

and anti-Moroz legflets in Kyiv with the imprint of the Socid Wefare Fund on the
packaging. ® Obsavers in Kyiv, Vinnytsa, Ivano-Frankivsk, Chernihiv, Poltava,
Donetsk, Kharkiv, and Luhansk Oblagts received numerous reports from parties and
members of the public thet lesflets hed been ether ddivered to their door by pogtd

workers or had been handed out inthe Street by members of the Militia

In Ternopil, OSCE/ODIHR obsarvers investigated dlegations, induding from TEC

163, that 350,000 copies of one of the fdse versons of SI's'ki Visti had been printed
by the date owned print house Zbruch. Candidates Moroz and Marchuk's supporters

hed atempted to protest outsdethe print houseto hdlt distribution on 28 October. The

issue had been referred to the Oblast Office of the Minidry of Interior and the Oblagt
Prosecutor’s office by the TEC. However by 7 November 1999, no one had been hdd

® OSCE/ODIHR EOM recsived copies of complaints lodged with CEC (4), TECs(2), Oblagt Minigry of
Interior (2) and by TEC 70to CEC, Zkapdtia Oblagt Prosscutor and the Prosscutor Generd. Al mede
around theend of September/beginning of October 1999.

* InterviewwithMr.  André Gennedievych  Ayndynov, Rublic  Investogetor - Donetsk, 8 Noverrber 1999,

s The peaper daims a print run of 640,000. OSCEHODIHR monitaring indicates thet President Kuchma
received 43% of coverage whaly negative or neutrd wheress Moroz recaved 34% dmogt whally
positiveor neutrd in the month beforethefirst round .

= The Sodd W dfare Fund is a private “ chaitadle’ inditution eablished by Oeksandr Vakov MP, an

“informel” advisor to President Kuchme.
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in custody or been cdled in for questioning. The CEC Charmen informed the EOM
thet acrimind case had begun, athough the detailswere under. ®

During the sscond round, asmilar incident occurred when afdse verson of SI’s'ki
Kommunist wes drcuaed. ©  This paper supported the candidecy of Petro
Symonenko in both rounds of the dection. Once agan, & firg Sght, thefdse verson

was an exact replica, with the exception of its content. Cbsarvers recaived copies of it

and numerous complaints about its drculation in Kharkiv, Kyiv, Chernihiv, Sumy and
Dnipropetrovsk Oblagts. Furthermore, locd Communigts in Sumy mede a formd
complant to the Oblast Prosecutor’s office, in which they daimed thet the fa se peper

hed been printed in the locd gate onned printing house The plaintiffs dso dleged

that nather the locd Militia nor the Prosscutor hed done anything to hdlt the
production and digtribution of the fake newspaper a thetime.

Despite numerous conplaints and the widecde didribution of much of this
Oefametory meterid and falsfied versons of newspapers, dmost no one wes arrested
and none of the meterid impounded.

D. Obstruction of Campaign Activities and I ntimidation of Campaigners

The EOM receaived copies of 90 complaints from opposition candidates and activids,
daming that ther ability to fredy campaign weas obdructed through persond and
physcd thregts removd of campaign meterid, obdruction of campaign medtings,
interruption of artime dlotted to candidaes and obdruction in publishing ad
disseminating campaign meterids. In vast mgority of cases, the plaintiffs dleged thet
daeinditutionsand ther employesswereresponsble

Complaints were filed by the Moroz campaign that ther campaign meterids were
szed and impounded in Zaporizhiya, Mykolav, Dnipropetrovsk,  Kharkiv, ad
Dongsk Oblads ad in the Cty of Svagopd. Symonenko's  campaigners
conplained thet ther meterids had d<o (illegdly) been seized and impounded in
Donetsk. The EOM raisad some of these complaints with the Minigry of Interior &

both nationd and locd levds In dl these cases the Minigry damed that the
meterids had been saized fallowing a spot check by traffic police or as aresult of a

seach underteken in dlegedly illegd campaign offices In addition, the Minisiry
damed thet the meteriads saized ather far outnumbered the offida print run or thet

the relevart recdpts were nat avalable for inspection, ! The spead with which the
authorities acted contrasted drareticdly with their inaction over the drculdion of

fa se newgpapers and anonymous | egflets defaming “opposition” candidates.

In L'viv, OSCE/ODIHR obsarvers were cdled on three nights on 15, 16 and 17
October 1999, as Militia and bailiffs atempted to evict Moroz activigs from thar
locd heedguarters. The Militia eventudly sazed the office equipment induding a
computer with dl membership records The eviction resulted from a court decison

ove a dgute bewen the leesshdder and the owvner — Lviv Qhag Sae

® Interview with M. Ryabetz, 19 November 1999,

“ SI'ski Kommunist is a rddivdy sl drcuation (up to 500,000) rurd newspaper produced by the
Commmunig Paty.

a TheLav On Hections of the President of Ukraine, Artide 31 and 33, reqires candidates to print the

nameof the printer and the Sze of the print run on the campaign meterid.
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Adminigraion. On 13 October 1999, in Kharkiv, Moroz activids were evicted from
their locd heedguarters and ther campaign meterids saized by Militia, because the
rental agresment on the gpartment did not dlow such ussge

Opposition campaigners d so faced obdtruction in the digtribution of therr meterids. In
accordance with the law, executive committess and Redas of locd sHf-government
bodiesin  many Rayons decided on places avalable for parties and candidatesto peste

up poders and other carpagn neterid. % Carpdgnes in the Gties of  Odesa,
Potava Donetsk,and  Kharkiv complaned that too few Stes were avalladle and were

not in places frequented by the public. In one case, the Deputy Chair of the Odesa
Gty Councl and members of the Militia atempted to enforce the dedison by
thresteningtoaret  Udovenko campaigners because they were walking and wearing
“sendwich” boards in an area of the Gity in which Gty ordinances had banned

politicd advertisng. The EOM recaived dmilar complaints in various Rayons in
Vinnytsa, Khemd'nytskyi, Kirovohrad,  Ivano-Frankivsk, L'viv and Dondsk
Odlagts.

In contradt, obsarvers reported that banners and poders urging voters to suppart the
incumbent or with the maxims of the Presdent were prominently dislayed in dmost
every town and dty vigted. Somelocd authorities hung these digplays to merk the
vigt of the incumbent candidate to their toan. In other cases, it was damed thet they
hed been sponsored by locd businesses supporting the Presdent. These banners
dearly were nat subject to the same redrictions as the posters and handhills of other
candidates

Fndly, obsarvers reported inddents of oppostion adtivids dther thregiened with
losng ther job or mede redundant because of thar support for an “oppostion”
candidate. Obsarvers managed to verify such daims mede by those threstened and
thosewhologt theirjobin - Zakarpatia, Sumyand Dongsk Oblads

E. Role of State Officials and Public I nstitutions

The Presdent gppoints the Heeds of Ohag Sate Adminidraion (OSA). They ae
dvil savats ® and a such are prohibited from campaigning. “ The Presdet
gppointed 20 of the 27 Heeds of Oblast Sae Adminigrtion after the parliamentary
dections of March 1998. Bdow the OSA arethe Rayon Siate Adminidraions (RSA),

the Heeds of which are gppointed by the Heed of the OSA.

OSCE/ODIHR observers confirmed a number of reports regarding illegd campaign
adtivitiesby senior offidasin - OSAsadtheHesdsof  RSAs In Vinnytda, obsarvers
witnessed OSA offidas handing out bundes of pro- Kuchma campaign meterids to
Militia for digribution. In Kharkiv, observers saw Militia handing out Kuchma

@ The Law on Hection of the President of Ukraine repuires bodies of locd sdf-government to
dlocate public places and hillboards for the pagting of campaign poders Peging of such
meterids is prohibited on architecturd monuments or where it could endanger treffic sdfety

(Artide31).
4 Definition and activities of “Civil Sarvants Offidds can be found in the Laws of Ukraing
Artide 1“ On Qvil Savice' (16 Decarber 1993), Artide 2 “ On the Sate Saviod, and (in locdl

governmant) Artide 1 Onthe Locd SAf Governmeant in Ukraing.
“ Lavondections of the President of Ukraine, Artide 33.
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leflets to the audience & a concat on 29 Cctober. In Kerch, in the Autonomous
Republic of Crimeg, obsarvers recaived copies of a full-pege artide from the Mayor

urging vaters to back  Kuchma In - Sumy, obsarvers confirmed that the Heed of
Personnd from the OSA wes halding a series of medtings with RSA offidas and

locd entregoreneurs to co-ordinge the Kuchma campagn inthe  Obladt. In Odesg,
observerswere informed thet the Deputy Heed of the OSA was on “sabbaticd” leave,

dthough gill working from his office, so that he could organise the campaign for the
Presdent. Furthermore, the Heed of the Odesa OSA weas known to be halding
medtings with RSA Offidds to urge them to work for the incumbent Presdent’s
campagn.

In Kharkiv, Odesaand Chernihiv Cbladts obsarvers verified reports thet the Heads of
Villages and Kadkhoz hed been urged to support the Presdent’'s campaign or

threatened with the loss of ther jobs by RSA offidds. Cbsarvers verified reports thet
villagers in Zakarpattia, Odesa and L'viv were forced to campaign in favour of the
incumbent or have their gas or dectricity supplies aut. In Zhytomr and  Cherkassy

Oblags, observers veified that a number of activids hed logt their job for not
supparting theincumbert.

Obsarvers dso witnessed or confirmed reports thet the ZhEK in Pdtavaand Kharkiv
hed cawvassed suppart for the Presdent on the indruction of locd Kuchma
capagnes ® In Kalivka Rayon in  Poltava, teechers were requested to cavass
suppart for the Presdent (whether they persondly backed him or nat). In Kharkiv,
0me teechers refusad to campaign for the incumbent and were subseuently
threatened with theloss of their jobs

Obsarvers dso recorded many indances of medical and educationd inditutions and

thair gaff being requested to campagn for the Presdent. In Pitava Ondlad, for
exarple, obsavers recaved a copy of aldter thet dl teechers had to read aut to

parents urging them to vate for the Presdent. A dmiler letter wes rdessed in
Vinnytda Cbladst. In Donetsk  Obladt, observers recaived a copy of plan of action for
shods in the  Kyivskyi Rayon, produced by the RSA Education Departmernt, to
campagnin favour of theincumbent. %

Cbsaves in - Dnipropetrovsk recaved a plan with indructions of how medica
workersin - Paviohrad were to campaign for the Presdent in the firg round. The plan

adso induded aroder of medical workersto be used. Sgnificantly, it aso linked this

campagn to an ongoing campaign to modernise the hedth sarvice— Pulse of Ukraine.
The latter had been launched as an initigtive of the Presdent earlier in the year. The
All-Ukrainian Congress of Medicd Workers, which was attivey pronmating the Pulse
of Ukraine initigtive, urged dl medicd workers to support the Presdent in the
dections Minigry offidds acknowledged that the Pulse campaign hed in fact been

® The ZhEK have responsibility for buildings and public services in publidy owned housing,
adminigration of dvil gatus and the management and didribution of cartain sodd wdfare
provisons.

® “Randf Organistion of Adtivities aimed a Preparing and Conducting the Ssoond Round of Presidentid
Hedtionsin Educationd Indtitutions of Kyivskyi rayonof  Dongtsk” stamped with sed of the Education
Department and in the name of the Heed of Rayon Educationd Authorities
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used to garner suppart for the Presidertt. 4 Cbsarversin - Poltava, Drnipropetrovek, and
Donetsk were ableto verify thisinformetion.

In the immediae atermeth of the firg round, the Heeds of the OSA in Vinnytsa
(Dmytro  Vododymyrovych  Dvorkis), Kirovohrad ( Vderij Mykhglovych  Kachenko)
and Poltava( Oeksandr Oleksandrovych  Kdlesnikov) resgned. It was dleged that dl
three Heads of OSA had earlier Sgned undated | etters of resgnation and thet thethree

letters had been dated immediatdy after the firg round. Furthermore, it wes aleged

thet their resgnations were due to the rddively poor dectord performence of the
incurbent President in their ~ Oblagts “® In the days following, & lesst deven more
Heeds of RSA ds0 resgned. In thar resgnation Satements, some of these public

offidds intimeted that the rdatively low results for the incumbent President in the

fird round reflected bedy on thar adminigration. Clearly thar resgnetions have
paticular Sgnificance, given the obsarved levd of interference in the campaign by
Saeadmnidration.

In Poltava, obsarvers received a copy of atdex from the Minidry of Interior to the

Heeds of Gity Rayon autharities detailing insructions on what messures should be

taken by public autharities to campaign in favour of the Presdent.  * The tdex
Oetalled how, when and to whom they should report their findings. Thistdex wasthe

uject of a conplant from the Moroz carpagn.  The OSCEH ODIHR EOM wes
indirectly given the tdex by a locd Depatment of Internd Affars not by Moroz

canpagners.

It is quite dear therefore that Sate offidds and public inditutions & various leves

were activey involved in the campaign, overwhdmingly in favour of the incumbent
and agang his opponents. Although subgtantantiad numbers of written complaints
were lodged with the CEC and ather dection authorities, none of these bodies hed the

power to enforceadecison agang Saedffidds

Interference in the dection campaign by Sate officids, public inditutions and their
workforce was widesoreed, systemdtic and co- ordinated. Thee adtivities were in
breach of Ukrainian law and OSCE commitments formulated in the 1990 Copenhagen
Docurmert.

F. Withdrawal of Candidates and the Production of Ballot Papers

Candidates could withdraw three days prior to palling day. ® Chvioudy, this did not
leve auffident time for the production and didribution of belot pepes
Conseouently, the CEC issued damps with the word “withdram” on it in case
cadidaesdidso. >

& InterviewwithMiniser  Moskalenko, Deputy Minister of Hedlth, 17 Noverrber 1999,

@ Moraz won the mejarity of votes in bath Fotava and  Vimnytsia, besting Presdent Kuchmg, as did
Synonerkoin - Kirovohrad.

“© Copy of Tdex  fromthe Ministry of Interior, 7 Novermber 1999,

o Lav*“ On Bedtions of the President of Ukraing’, Artide 30,

s Four of the presidential candidates announced in Keniv their decigon to form an dliance and,

to withdraw in ~ favour of an agread candidate Only Oliynyk withdrew in  favour of  Moroz ad
Tkachenkoin favour of - Symonenko.
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The law dipulaes that a candidate may withdraw from the second round seven days

prior to paling. Given that balot pepers must have the number of the TEC ad

palling disrict merked, printing such bellots on time for the second round wes a
condderable chdlenge. Consequently, the CEC proposed to the Vekhovna Readaan
amendment to the law to rdieve them from printing TEC and PSC numbers on the

balot papers whichthe  Redarefusad to do. Inthe end, the CEC was ddleto print and
digtribute the required number of ballot paperswith the numbering intime,

In the future it may be more sengble for second round candidates confirm in writing
their willingness to gand within a shorter period of time, for indance 24 hours after
the announcement of thereslts of thefirst round of vating.

VIl. THE MEDIA

A. Legal Framework and Regulations

The Law “On Hections of the Presdent” regulates the use of mess media during the
pre-dection campaign and gipulates that al candidates enjoy the right to particpate
onequd tems > In addition, the CEC adopted a complementary regulation, stating
the right to an equd share of the time and space given by the sate, and of egud
trestment for paid advertisng bought & the candidates expense from the persond
dedtionfund. >

All candiidates were offered the same amount of timefor their free dection broedcadts
ongdaeTV adRado * (Presdent  Kuchmadid nat avall himsdlf of this opportunity
in the fird round) and an equd amount of free advertisng soece in the date

nevgapas

Thetdevisondaion  Ukraine Television 1 (UT 1) wes the suject of acomplant by
presdentid candidate  Moroz. During the dection campaign, a stiricd tdevison
progamme on  UT 1, Aktsenty, preceded the free time broedcadts of the candidates
Presdentid candidate  Moroz complaned thet the satirica commentary for 10 minutes

before and ater his 10 minute broadcast on 18 October wes defametory. Candidate

Moroz complained to the Nationd Tdevison and Redio Company and requested the

right of reply, which wes rgected. The CEC eventudly decided in favour of Moroz
adindructed UT 1togivehim10 minutesa the sametimethefalomng night. UT1
gave candidate Moroz 10 minutes during children's programmes & 16:30 on 29
October. The CEC wes ponerless to enforce its own decison. The presenter argued

= Seedso Qvil Code of Ukraine, Law “ On Hections of the President of Ukrang’ ? 474 -XIV, 06 March
1999, Law “ On the Centrd Hection Commission”, 17 Decarber 1997, Law “ On Informetion” ? 26567-
XiIl, 02 Octaber 1992, Law “ On Rinted Mass Media (Press) in Ukraing’ ? 2782-XI1, 16 October 1992,
Lav “On TV ad Radio Broadcading’ ? 3759 Xll, 21 Decarba 1993 Law “On Informdion
Agendies’ ? 74/9%-?? , 28 February 1995.

Regulaions on the order of use of mess madia for the pre-dection campaign during the presdentid

dectionsin 1999, Artide 2.

= National TV Company of Ukraine, National Radio Company of Ukraine, Sae TV & Rado Compay
“Krym’ ; and the gate TV & Radio Companies of eech of the 24 Qhlads, and the Gities of Kyiv and
Sevastopal.

% Holos Ukrainy and Uryadovyi Kuryer, and the sate newspaparsin eech of the 24 Qblads , and the Gities

o Kyiv add Sevagopd .
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thet the show was equaly offendve to dl candidates However, on the one occason
he had to comment on the incumbent’ s second round broadcad, he chose to atack the

President’s opponent.

Thelaw and CEC regulaions further defined how the media should report soriesand
everts during the dection.  ® Sate owned and dectronic media hed an obligetion to
provide unbiased coverage of the campaign ad vvere prohibited from supporting or
giving preferencein any formto acandidate

While the legd framework for the dections seemed dear, there was an important
conflict between this and other legidation. Artide 12 of the Law “On Tdevison and
Radio Broadcading” requires that dectronic media kegp the audience informed of
political developments within Ukraine. Accordingly the dectronic media are obliged
to gve coverage to the dedsons and attions of the legidaure, executive and

judiciary.

The executives of the dectronic media argued that this artide required them to cover
presdertia vigts and adtivities throughout the dection campaign. Conversdy, the

Netiond TV and Radio Company, responsble for UT 1 ad UR 1, cut coverage of
parliament in August arguing thet it gave an unfair advantage to the 12 candidates in
perliament. Furthermore, it decided nat to cover the Speeker’ s addressto the netion on

I ndependence Day, 24 Augudt. This became the subject of aconplant by presdentid
cadidae Tkacheko. ®  As a resit of the Nationd TV and Redio Company’s
decison, parliamentary attivities were not covered in the usua way, wheress the
presdentid adtivitieswere

Jealy, the sdetive use of this argument gave the incumbent a huge advantage. It is
therefore recommended that, in future, the requirements of the dection lawv should
teke priority and thet the Law “ On Tdevison and Redio Broadcaging” should be
amended accordingly.

The Naiond Tdevison ad Radio Broadceging Coundl of Ukrane hes
responghility to monitor compliance with the Laws (and other pertinent normetive

acts) concerning the dectronic media * |tsmerbers are nominated by the Verkhovna
Rada and the Presdent. This body can issue warnings, levy pendties, suspend and

even revoke licenses (only & the indigaion of a court decison during an dection

period) if an dectronic media outlet transgressad the law. However, the President had

nat, by the time of this dection, nominated his four nominees, and consaquerntly the

Neationd Coundl for TV and Radio Broadcasting wes inquorate and unable to meke

or enforcededsons.

% Artide 9, Law “ On Informetion”, 1992 - only therights of other dtizensrights and the interests of the
juridicd persons, regtrict the redisgtion of this right; and atide 2, Law “On Tdevison and Redio
Broadcadting”, 1993,

a Artide 45, Reguldions on the order of use of mess media for the pre-dection campaign during the
presdentid dections in 1999, vO096359-99, 18 June 1999 and Artide 33, Law “ On Hedions of the
Presdent of Ukrang'.

® The Court decided thet Mr. Ddganov shoud  godogise and announce onthe UT1 progranme  Panorama
thatitwashisfaulttha  Tkachenko'saddress hed not been shown.

® Definedinthe  Lawv“OnTV and Radio Broadcagting” and theLaw“ OntheNationd Coundll of

Ukraine on Television and Radio Broadcadting”.
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B.  Resultsof Monitoring of the M edia®™

Pime time tdevison news is the mogt gSgnificant news outlet in Ukraine
Newspegpars dthough numerous in Ukraine, ae not so widdy reed o trusted by
voterswith the exception of loca Oblast ones

The OSCE/ODIHR monitored nationd TV dations from 27 September through 16

November. All four channds devoted the mgjority of their prime time news coverage

to the incumbent throughout the period, whilst his opponents received subdtantialy

less artime. Tdevison aso gave the Presdent’s campaign ovewhemingly podtive

coverage Wheress his opponents  campaigns recaived ether neutrd coverage o
absartid negdive coverage ' ODIHR's monitoring o revedled thet the nationd

TV had a dear bias agang candidates Moraz, Madhuk, Tkacheko and  Oliynyk
who recaived higher amount of negtive coverage then the other candidates . Andly,
the monitoring o reveded amerked change in the coverage of these four candidetes

on the private TV dhard STB dter 11 Cctober, fdlomng a change in the
compogtion of the Adminigrative Coundil of STB (S= Amnex |1 On The Results of
MediaMonitoring).

The EOM mat with senior executives of dl four channds to impress upon them the
content and neture of the misson's findings from the firg round. In the run up to the

ssoond round, the  imbalanced and biased coverage on dl four channds was even

worse then in the firg round. UT 1 devoted 86% of its coverage to the Presder,
giving hischdlenger  Pero  Symonenko only 11 minutes in two weeks The contert

was overwhdmingly pogtive for the Presdent and negetive for Symonerko.  Inter
gpportioned to the Presdent 20 of the 26 minutes of coverage of the second round,

1+1 12 out of the 15 minutes avalldble, and STB 10 of the 17 minutes coverage on
prime time news. The content remeined dther positive or neutrd when covering the
incumbent and negative or neutrd for hischalenger.

The EOM dso monitored a sdection of both sate owned and private channds in a
number of  Oblags This monitaring revedled once again a bias for the incumbernt in
both gate and privatdy owned daions. However the amount of time devated to
covering the dections wes rdativey smdl and its dectord sgnificance could only
have been to reinforcetheimpact of other news outlets and sources of informetion.

By law, the gate onned press dso has the dbligation to provide both baanced and
neutrd coverage of the dection campaign. Monitaring of the two Sae-owned
netiond pgpers,  Uradowyi Kurier and Holos Ukrainyi, reveded thet bath faled to
regoect thar odligations The former was known as the newspgper of the date
adminigration and overwhedmingly supported the incumbent Presdent. The latter, the
peper of the Vekhovna Rada, favoured candidate  Tkachenko in the firg round and

Symonenko in the second.

The privady owned press did not face the same redtrictions as the dectronic media
during the dection. They were nat, for example, dbliged to be neutrd in thar

® See Annex 2 for more detiled results of the OSCE/ODIHR mediamonitoring,
Coveragewassmarkedona  five point scaeto determine thetone and neture of the coverage of each
candidate and their campaign.



Ukraine— Presidential Elections Page 22
31 October and 14 November 1999
OSCE/ODIHR Final Report

coverage. The EOM monitored five privatdy oaned nationd newspapers — Facty,
Den, Segodna, Zerkalo Nedeli and SI's'ki Visti - and conduded thet there wes a
plurdity of views in the private press which by and large reflected the opinions of

thar onnersand editors

In cond usion the monitoring of the media by the OSCE/ODIHR Hection Cbsarvaion
Mission reveded that nather tdevison nor the date owned print media respected

their legd obligations to provide neutrd and balanced coverage during an dection
period and thet the dectronic media particularly favoured the incumbent Presdent.
The CEC did nat have the power to enforceits resol utions, while the Nationd Coundil

for Tdevison and Radio Broadcading wes inquorate and equally unable to enforce
thelegd provisons on mediacoverage of thedection.

C. Administrative Restrictions and Harassment of Media Outlets by the
State

Throughout the dection period, before both the fird and second round, the
OSCE/ODIHR Hection Observation Misson recaved reports and dlegations of
pressure on catain media outlels to provide better and gredter coverage of the
ativities of the incumbent. These outlets complained of an unwarranted number of
ingpections by numerous autharities induding tax, fire and safety ingpectors. These
accusations were drongly rebutted by the tax authorities who daimed that tax
evagon was endamic and that some media outlets used as an excuse the daim that
ingpections were politicdly motivated. % The STA informed the EOM thet they hed
decided not to undertake any further investigationsinto the mediafor the period of the
dection to avoid such accusations Honvever the STA is nat the only tax ingpection
agency in Ukraine

Atthendiond levd, STB, inpaticular, wassngled out for atention. Sncetheend of
May the gation hed been the sulject of investigation from the Sate Tax Authorities

(STA), Ukrchastotnahlyad thelicensng ingpectorate , San Epidem the environmenta
hedth ingpectorate |, the Didrict Tax Adminidration, the Gity Tax Adminidration, the
Didrict Tax Militia, the KRU (the government contrdl commisson), and the Sate
Committee for Communication which regulates frequendies. Its accounts hed been

frozen by the tax adminigration at the end of August and were only reopened in early

October. Although it wasimpossble for the EOM to investigate dl these accusations

it did seemto indicate a pettern of invegtigation into one mediaoutlet by various date
authorities of unwarranted propartions.

Regiond private tdevison channds dso encountered smilar difficulties. In the
Autonomous Republic of Grimes, Chernomorskaya TV wes the subjet of an
investigation due to dleged irregularities of its use of frequendes for broadcagting.

The editor in chief of the Sation damed thet this was due to the Saion’s popul arity

and unwillingness to support the incumbent. The dation's use of its frequency to
broadcagt throughout Grimea wes origindly denied in October 1998 fdloning a

& The Sae Tax Authorities provided the Chsarvation Mission with data of tax ingpections for the
preceding 18 months. These showed that there wes no incresse in tax ingpections during the period. The
STA had undertaken invedtigation into the media sector falowing a repart by SOCISGalup thet
indicated gromthincomein the advertisng merket far in excess of those dedared.
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decison of the frequency contral authoritiesthet Chernomorskaya TV would requirea
oedid license to trangmit throughout the Autonomous Republic of Grimea. The

dation eventudly was alowed to tranamit throughout Crimea on 12 Novermber 1999.

The frequency contrd bodies tald the EOM that the dation’s licensng agreement did

not dipulate in suffident detall which company could use which frequendies and,
consquently, the station’s transmissions hed been regtricted. No reason was given for

the inordinate dday of 13 months in denying this tdevison company the right to
tranamit toitsfull audience.

In Kharkiv, Smon TV wes ds0 subett to a dmilar number of unwaranted
ingpections, athough the sation continued to broadcest throughout thewhole dection

peiod. In Nikopo Rayon of Dnipropgrovsk Cblag, Kanal 5 did not continue
broadcadgting. The channd was sulject of numerous tax, fire and other ingections
with growing intengty throughout 1999. The gtation wes threstened with eviction. On
November 5, the technicians from dedtricity sarvice cut off the power supply and in

the process causad extensve damege to transmisson equipment. On 10 November,

Nikopo Executive dfficdds, SBU and Militia confiscated broadcest equipment
induding the gation’'s antenna, which was cut by Militia, gpparently on the order of

Nikopal Executive Committee. Copies of phatographs and videotape of members of

the militia and others confiscating eouipment and cutting the cabling to the antennae

were handed to the EOM. Directars of the company dleged thet this action by the
authorities wes a result of their unwillingness to change the editarid contert of the
channd. Although it wes impossble to prove thet the cutting of antenna and
confiscation of eguipment was paliticaly motivated, it wes dear thet the actions of

the autharities did amourt to a pettern of harassment and did end on the efedtive
dosure of the channd during the dection period.

Allegations were a0 recaved by the EOM that independently minded press in a

number of Oblagts found it difficult to print their pgpers, as printing houses dther
refused to publish themor ddayed publication. For exanple, in Kirovohrad, four print
shops refusad to print copies of the privatdy owned paper Vedomosti. In Kharkiv,
seven print houses refusad to print “opposition” newspepars

These ingpections and redrictions on media outlets cregted an amosphere of Hf-
censordhip in which editors and journdigts conduded thet critical comments on the
incumbent’s campaign would invite unwarranted impediments to the publication of
thair pgper or broedcadting of thair programmes

VIIl. VOTER AND CIVIC EDUCATION

Every paling gation hed a sries of gate funded pogters with informetion about the
candiidates, which were on public display for two weeks prior to palling. Each PCis
aso abliged to inform vaters of the wheresbouts of their palling sation and ddivered
apadl cad to evary regsered voter. % The CEC produced spat ads on tlevison in
the wesk or s0 before paling to inform voters of the dectord process induding
prohibition on bribery and |otteries. In addition, 27 video cassttes were ddivered by

& Usudly a smdl paper dip with ther regidraion detals time and date of paling, and the
deription of thedection.
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the CEC to dl regiond date TV and radio companies and the same texts were
broadcest onredio.

The Internationdl Foundetion for Hectord Systerrs (IFES) together with United
Saes Agacy for Internationd Devdopment (USAID) and the United Nations
Devd opment Programme (UNDP) provided finencid support to the CEC to publish
hendbooks (6 issues) far TECs and PSCs with extracts from dection lanvs and
meterids explaning voting procedures. UNDP funded a number of TV advets,
induding one informing voters of the role of internationd obsarvers basad on the
content of OSCE/ODIHR Hection Observation Handbook and OSCE prindples

On the NGO dde, the largest contributor to voter and dvic education programmes

wes the codition  "Freedom of Choice ‘99" which united 262 NGOs throughout

Ukrainefor:

- Voter nohilization - getting people of different ages and sodd datus to vote and
understand theimportance of individud choice, particulaly firg-time voters

- Vote educdion - promoting the idess of avil sodety and free merket economy,
and explaning to atizensthe mechanigms of the vating process;

- Gtizenoverdght - monitoring of eection procedures to ensure an open and honest
conduct of thededtord process.~ *

In addition, the Committee of Vaters of Ukrane (CVU) recruited, traned and
Oeployed goproximetdy 8-10,000 domegtic non-partisen journdig-monitors The

new presdentia dection law, unlike the parliamentary dection law, did nat dlow
domedtic nonHpartisan obsarvers. The CVU, however, accaredited their voluntears as
journdigs of ther pgper  Tochka Zoru, snce journdigs have the right to obsarve
vating and counting. The CVU dso prepared public informetion TV spot adverts on

the dection process and booklets for PSCsonthedectord rightsof atizens ®

Frdly, Sudo 1+1 planed to run five live debaes between candidates.
Unfortunatdy, due to the illness of the presenter, only one of these debates wes ever
shown. Thiswas amissed opportunity given the importance of Smilar debetes shoan
during the 1994 presidentid dections.

In condusion, voters seemed well informed of their rights and respongibilities on the
day of voting. However, subdtantial evidence indicated thet voters hed by the time of
the dection log confidence in the dedtord process with over two thirds (68%9
expecting thedectionsto be fraudulent. %

IX. COMPILATION OF VOTERLISTS

The CEC edablishes the formet for voter ligs and executive committees of the
rdevant locd  sdf government (or an offica with gppropriate respongihility) prepares

& Members of the codition recaved funding from the Hection Donors Forum ‘99, which induded
Fresdom House, USAID, IFES Embassy of Netherlands, Enbassy of Canada, Ukrainian Congressiond
Committee of America, Counterpart Oregtivee Center, UK Know How Fund etc.

& Broadcagt three to four times daily on three commerdd channds - UTAR, ICTV, Noviy - and on some
chandsinl5 obatssatingfrom13 ™ of October.

& IFES-SO01 S'GAllup pall, Septerrber 1999,
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alig of dighble vaters for each paling didrict. The later were reponsble for the
authentiaty and accuracy of the ligts, which were handed to PSCs no later then 21
September 1999.

In a srdl number of exceptiond cases, additiond polling dations could be
egablished no later than 27 Octaber with the assant of the CEC. Bdllot papers for

these palling sations did not ind ude the PSC number but only the TEC number. This

wes a cause of concern among some candidates who queried why the CEC wes

issuing 10% additiond ballots and 3,000 bdlot pgpers with only the TEC number. In

Odesa, concarns over the digribution of bellat pepers for palling gations formed in
exceptiond drcumgtances were referred to the Prosscutor Generd by the TECsinthe

Gity.

Ordinarily, military personnd were regigered & the palling daions dose to ther
barracks. In avery sl number of cases, the CEC granted gpecid palling Sationsto

be formed in barracks if located some digance from a population centre. Hogpitdls,
snatoria, prisons, ships a sea and represantative offices oversess could establish a

palling sationonpramisess ' In each case, the director or head of that ingtitution wes
responsblefor dranving up ligsof digiblevaters.

Voter's regidered to vote in hogpitds, prisons and sanaorig, induding thar gaf if
they were working there on the day, must remove themsdves from the ligt in ther

local palling didrict and get a cartificate of suspension dlowing them to be added to

the ligs of the inditution. The same gpplied to vaters travelling dsawhere in the
country ontheday of palling or anvay fromhome.

Two problens arose in these voter regidraion arangements The fird concerned
inaccurades linked to deceased vaters and populaion migration. The origind data
gvento PSCshy locd executive bodieswas nat dways accurate.

On dection day, obsarversrecaived reports of unspecified numbersof “deed souls’ on

vote ligsinsomearessin® - Fdtava, Dniproperovskand  L'viv Chladts In Grimeg, the
Deputy to the President’s represantative informed observers that some palling Sations

were using ligts based on the 1994 vater ligs Theinaccuracy of theligsraised further
concans, given that not dl PSCs were sysemdicdly checking identification
documents before handing over bellot pepersto voters

In the future, congderation should be given for PCs to go door-to-door to check the
ligts provided. This dearly has inplications regarding the remuneration and training
of PSCmembars

The sacond problem wes rlated to the opportunity for votersto register dsenhere if

they had the gppropriate documentation. Although this afforded vaters the mexinum
opportunity to cadt ther vate it wes dlegedy subject to abuse Hospitd g&ff in
paticular were placed on cdl and required by their superiors to trandfer their palling
place from the one near ther resdence to their workplace In meny cases thar
uperiors were respongble for the supervison of palling in the workplace, and a
timeswere actudly observersfor theincumbent President. According to the Minidiry,

& Rintotd.
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thereare 3,146 medicd indtitutions (2,772 hospitdsand 374 spedidisad hospitds) ad
212 sandoria

X. POLLING DAY

A tad of 270 obsaves from 26 patidpating Saes wee deployed by the
OSCE/ODIHR Observation Misson for the firg round of vating on 31 October. The
EOM recaved reports from obosarvers on 1,013 palling gations throughout the whale
country. In the second round on 14 November, the EOM deployed 150 obsarversfrom
18 paticipating Sates. These observerswere deployed in 18 of the 327 regions of the
country and visted atotd of 707 palling dations.

A. First Round of Voting

Bassd on reports submitted by dbservers the EOM conduded that vating wes
conducted corredtly in dmogt three-quarters (74.5%) of polling detions vigted.
However, obsarversreported thet not dl procedureswere followed meticuloudly.

Conmpered to 1998, the reported inddence of vating in the open had dropped
consderably to less than one in fifteen paling dations visted (14.18%) and wes
rardy more than one or two vaters during the time obsarvers were presant.

Inavery sTdl number of palling gations visted (3.99%), cbserverswitnessed voters

hended more than one bdlat. In one case, in a palling gation in the Gity of Odesa
(TEC 135, Rdling Saion 2), the culprits hed been caught on film by the locd TV

dation. The militia present did not take any action nor did anyone question the PSC

member who waes digributing ballot pgpers. Whilst vaters could ask for assgtance

when cading ther vate in private if they required it, obsarvers reported thet this

heppened surprisngly frequently (27.14%).

Obsarvers nated in numerous palling gations that representetives of Kaokozes ad
locd date adminidration, were  authorised to atend the palling sation by the loca

PSC. Uneuthorised persons were seen in less than oneinten palling Saions. Butina

number of cases, obsarvers Sated thet they were represantatives of the Office of Sate

Security (SBU) presant in the palling gation without an explict request of the

election commisson.

Whilg obsarvers were stidfied that vating procedures had been adhered to in a

mgority of paling gations vidted in the firg round, a number of incdents raised

concarn. Sudents, who normelly would return home a the weekend, were indtructed

by the Heads of their Callegeto Say a their places of higher education on Sunday 31

October. This indruction was chdlenged by sudents a the Agriculturd college in
Luhansk (TEC 103/46). Fdlonming a cout’'s dedison, the stchod dosad on 31

October, dlowing Sudents to return home where they voted a their normd place of

resdence However, in many ather cdleges this indruction was implemented and

sudents hed to regider at the palling Sation nearest to or & their college.

Obsarvers reported thet in meny cases, the Sudents were vating under the supervison
of professors who hed urged them over the predection period to vote for the



Ukraine— Presidential Elections Page 27
31 October and 14 November 1999
OSCE/ODIHR Final Report

incumbent. In the Polytechnic in Odesg, theUniversty in - Kharkiv (TEC 171 Pdlling
Saion 66), throughout Vinnytsa, Chenihiv and Pdtava in vaious  rayons of
Luhansk (TEC 103 Rdling Sation 46 & TEC 105 Rdlling Sation 34), observers

noted thet sudents were forced to vate The numbers vating were noted down and

thar Dean or Professor caled upon those who had nat done so to go ad vate. It

should be nated that according to the Law, vating in Ukraineisvoluntary. % InRolling
Saion10VINTEC122in  L'viv Chlad, observersreported that students were coerced

to vote and thet ther vote wes not cadt in searet. In TEC 169, palling gation 20,
observers recorded that 400 sudents voted under the watchful eye of “guards’

wearing red armbands hired by the college.

Cealy the presence of senior locd government daff observing the work of ther
employess working as PSC members could be seen to be intimdatory and open to
due Inonecaxe in - Zhitomir Odlagt (TEC 69, PSC 69), the resuits of the dection

hed been tampered with. The  Synmonenko representative had questioned the protocol
soning 34 vatesfor - Kuchmaand 104 for ~ Symonenko. The TEC investigated the
issue and found thet the protocol had been fdsfied and the resuits inverted. In the

end, the revisad protocol showed 304 vatesfor Symonenkoand 104 for - Kuchma The
Charmen and Secretary admitted thet there wes faSfication of the protocdl and thet

the results hed been changed, following pressure fromthe Kuchmaobsarver,  ®

B. Second Round of Voting

In the second round, obsarvers noted again that vating in the mgarity (75%) of
polling gations visted had been conducted correctly. However, the naure of the
irregulaities observed inaminority of polling stations was more srious

One of the surprisng features of the second round of voting wes the high turnout,

exceing thet of the firgt round, from 70.15% in the firg round to 74.87% in the

ssoond. Turnout varied acrossthe country. Thewestern obladts, in particular, recorded
some of the most drametic incresses in turnout — Zkapdtia Oblagt 42% incresse,
Ivano-Fankivek 14.9%,  L'viv 12204 Teanopl’ska 10.3%  Chernivitsy 9.8% Only
Donetsk (20.9%), the Autonomous Republic of Grimea (10.1%) ad Sevagiopol
(14.2%) hed Smilar extraordinery risesin turnout. As during thefirg round, obsarvers

noted far higher numbers of Kuchma supporters holding the charmenship of PCsin
thewest (50%) then therest of the country (38.78%9).

During the second round, olbsarvers recorded grester incidence of voters given bdlot

pepars by PSCs without checking their identification documents (up from 6.76% to
10.24%), paticulaly inrurd areesand in thewestern parts of the country (15%). This

is of paticuar concan, when cossed with the oosarvation of some srious
ireguaities. For indancg, in the rurd aress of L'viv, obsarvers noted thet the
sgnaures by the names of voters on the lig for the second round did nat metch the
sgnaures on theligs of the first round (PSC 114 and 149 in TEC 122). In the latter,

1,668 were regitered to vote, and by 18:10 hours, 1,678 people hed voted (100.5%).

Whilg there, obsarvers saw voters consgently being given more then one bdlot

peper. Hsawhere inthe Kryvij Rigg, obsarvers saw dae offidas from RSA and the

® Artidel, Lav  OnHettionsof the President of Ukraine
Satement shownto cbservershy TEC 9.

3
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locd tax office bussed into rurd aees where they voted without rdevant
documentation.

In Donetsk, obsarvers recaived numerous reports of balot suffing by obsarvers of
Symonenkoand  Tochka Zoru. Although EOM obsarvers were unadle to verify these
dams it should be noted thet Dok  Ohblagt saw the second highest increese in
turnout in the country during the second round (20.9%increese). In Odesg, obsavers
were adleto verify an dlegation of balat suffing, where asgnificant number of extra

bellat papers were found in the box compered to the number of Sgnaturesonthevoter
ligs(PSC51in TEC 134).

Furthermore, dmogt dl of the problemsidentified in the firgt round were replicated in

the second. Almost every hospitd visited by abservers in the second round reveded

sgnificant breaches of procedure, and in some cases, S&ff voting under the watchful

eye of their superiors. This wes true, once again, in the palling daion a the Kyiv
meternity hospitd in TEC 221

Inthemedicd inditutionin Kyiv Gity housing palling station number 63 (TEC 208),
obsarvers recorded that a member of gaff wes indde the boaths “assging” every

sngle vater. The results from the gaion showed that Symonenko won 213 votes to
Kuchme's 38 in the firg round. In the ssoond, 189 votes were cadt for Kuchma and

118for  Symonenko.

In Donetk’'s Priazovsky Sate Technicd Schoal, sudents were recommended to vate

a the palling gaion housed in the schod (Rdlling Sation 28 in Mariupd), not &
home In Pdtava the dosarvers reported thet the Heedmegter who hed issued
datements and |etters to parents and S to vote for the incumbent, was an cbserver

a thelocd palling gation (TEC 144, Polling Station 8). In Polling Station 25 of TEC

145, obsarvers saw teechers nating down which sudents hed vated. In Vannysa,
observers noted once again Sudents vating under the supervison of ther teechers and

nothing hed changed in palling gation 190 in TEC 122 as sudents were once agan
coercad to vote and monitored by the Director of the Schodl.

Obsarvers dso nated a higher preponderance of indances where dae offiads were

activey involved in monitoring or even drecting the vate In Kyiv, obsavers
recorded thet the Chairmen of palling gaion 16 (Hospitd) in TEC 96 was recaiving
ingructions from the locd mayor during the day. In Kyiv City, obsarvers noted the
presence of RSA doffidds in Pdling Sation 57 of TEC 216 and the unauthorisd
presence of fire and military personnd in palling getions in TEC 217. Frdly, in

Pdtava, obsarvers met with the Heed of the ZhEK who hed tdd them some weeks
ealier that his gaff had undertaken a canvass of locd resdents on behdf of the

Kuchma campaign. This person wes an obsarver for the President in Palling Sation
14in TEC 145.

Xl.  THE COUNTING AND AGGREGATION

Counting tekes place after the dose of palls (20:00) in each of the 32,830 palling
dations Cbhsavers reparted that the procedures for the counting of votes were nat dl
correctly followed: bellat boxes opened before invaidating unusad bdlot pepers
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counting wes done far from the view of abservers (bath domestic and internationdl)
and nat dways announced. In the sscond round, abservers nated a tendency to rush
the count.

During the night, each TEC would check the resuits from each palling district and

record them on the autometed sysem — Election ’99. The data supplied to the CEC
through the autometed system was announced throughout the night of the dection.

This prdlimnary data did not form the beds for the find legd results which could

only be announced once the CEC hed received and checked each TEC protocdl.

A. Aggregation of the Results, first round

The aggregation of the results was obsarved in 73 (324%) of the 225 TECs The
process of verifying dmost 33,000 results was extremdy time-consuming and lasted
throughout the night and in some drcumdtances, throughout the whole of the
faloning day. Cbsarvers reported thet the verification wes rddivey transparent

during the earlier part of the night. However, as time passed, and as both PSC ad

TEC members became exhaugted, the process was more chaatic. Often PSC mambers

hed to wait for hours in either cronded corridors or even outsde in the cold, leading

to a tenee gtudion. In TEC 97, PSC marbas becare agy ad disuped
procesdings. At TEC 13 in Vinnytsa Oblagt, PSC mambers sormed the building
housing the TEC after hours of waiting outsde the building.

Many TECs suffered from poor accommodation and amenities that often hampered

the gpead in which resuits could be processed. TEC 134 in Odess, for exarple
auffered from a power cut and hed to continue without lighting. The communication

sysem broke doan in TEC 143, thereby hdting the flow of informetion to the CEC.

In athers, the TEC hed to sdlit into groups and work in different rooms ( TECs
136,199 and 205) thereby reduding the trangparency of the process.

Ob=arvers reported thet 33 of the 73 TECs visted mede every effort to address farly
disputed results and conplaints. If a PSC result nesded amendments or correction
because it hed methareticd erors obsarvers reported thet these TECswould request
the PSCstoreurnto their ddrict. Unfortunetdy, not dl TECswere as sorupdlous in
folloning procedures In TECs 10, 13, 14, 71, 94, 134, 136, 147, and 149, the PSC
members corrected the disputed results there and then, without the permission of other
members of the PSC who were nat presant. In one case (TEC 10), obsarvers noted

thet four recounts weretaking placein the roomwhere the TEC was checking results

Membersof TEC 135inthe Gity of Odesawereinitidly unable to agree on the results
submitted by 10 palling Saionsin their territorid congtituency ( PCs5, 8, 14, 16, 19,
23, 34, 39, 70 and 73). Consaquently, the TEC submitted two protocals, one with the

results from 92 palling didricts the second with the digouted results from the
remaining 10. Upon request from the CEC, the TEC eventudly submitted a third
protocd after checking and resolving the problems. However, the Vekhovna Redds
ad hoc committes, which was undertaking its oan pardld count, did not recave a

copy of the find protocal and daimed thet the result from this TEC was incorrect
(approximatdly 10,000 vates were unaccounted for in the arigindl protocals). TEC 71

aso could not acoept the results from seven PSCs and submitted a complaint to the
CECfor adjudication.
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Notwithstanding these prablems, obsarvers reported that the palling Saion resuits
were recorded accuratdy. The EOM conducted its own pardld vate tabulation,
collecting results of 3,314 palling Sations The aggregetion of these results metched
those announced by the CEC, withinthemergin or error for thissanple

Honever, the EOM was most concarned to discover thet PSC results were baing
examined prior tothar arriva a the TEC, as gpposad to the direct reporting foreseen

by law. In TEC 133, oosarvers reported thet the results were firg checked by RSA
offidasand, in anather case (TEC 190), by candidate Kuchmels campagners before
being passd to the TEC. This is dealy in breach of CEC reguldions and rased
suspidon of interferencein the recording of resuits before they reached the TECs

The CEC announced the resulits of the firg round on 4 November. President Kuchma
hed won aplurdity of the vates but hed not secured the support of over 50% of those
particpeting and conseguently asecond round run of f was schedul ed.

Total Number of Electors 37,498,630 100%
Number of voterswho received ballot papers 26,318,872 70.1%%
Number of voter s who participated 26,305,198 70.15%
Number of void ballot Papers 1,033,749 3.95%
Number of voterswho did not support any 477,019 181%
candidate

Kuchma 9,598,672 36.49%
Symonenko 5849077 22.20%
M or oz 2,969,896 11.29%
Vitrenko 2,886,972 10.97%
M ar chuk 2138356 8.13%
K ostenko 570,623 217%
Udovenko 319,778 1.22%
Onopenko 124,040 047%
Rzhavsky 96,515 0.37™%0
Karmazin 90,793 0.35%
K ononov 76,832 0.2%
Basyliuk 36,012 0.14%
Haber 31,829 0.12%

B. Aggregation of Results, second round

In the second round, observers witnessed the aggregation of the results in 61 of the
225 TECs (27.1%) and cdlaed the reaults from 4,309 palling sations. The second
round resuits were oovioudy quicker and eeser to aggregate then during the fird, as
therewere only two candidatesintherace

In generd, obsarvers were once again satisfied with the process in the mgority of
TECsvidted and intwo ~ TECs (89 ad 158) |, they recorded that the process hed
improved over the previous round. However, in couple of cases, the process seemed
to have deteriorated, induding in TEC 30 and TEC 36 where observers reported the
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presence and interference of RSA dffidds in the examindion and recording of
results

Dexpite the generd levd of stisfaction with the aggregation of the results in the
ssoond round, obsarvers reported some of the same prollems — poor fadilities, chaos
insome TECs and falure to adhere to procedures. Cbsarvers dso noted once again

that PSCswere amending ther pratocols in the TEC rather then getting dl mambers

of the PSC to prepare and Sgn new versons. However, these changes were often only

minor and hed no afect on the outcome of the result recorded. Complaints were
usudly dedt with efficdently by TECs dealy wishing to complete the process
Specdily.

However, the mission was particularly concerned to hear that RSA offidaswere once

again obsrved interfering in the count processin Qrimea, Dok adpatsaf  Odesa
Odledt. For exarple, in - Bdta dl PSC mambers were trangported fird to the Rayon
Adminidration buildingwhere  they were met by the Chairmen of the loca Reda ad
Kuchma represntdives, before baing transported to the TEC. In Odesa, obsarvers
acquired a written plan for the Zhevtnovy RSA, ddaling a sysemdtic reporting
drucure far - PCs to the RSA, before handing reaults to TEC 135. A dae officd

working in the RSA confirmed the plan to the dbsarvers The TEC submitted a

complant to the CEC fdlowing the firg round, gating that the RSA hed hindered

their work. No action westaken to hdt theinterference of RSA officas

In the future, RSA and OSA dffidds must be given dear guidance from the CEC
ove ther legitimete rale in the dection process However, unless the CEC is given
powersof enforcement, its decigonsand regulations can beignored with impunity.

Results of the Second Round, 14 November 1999

Number of voterswho participated 28212434 74.87%
Number of voters who did not support any candidate 970,181 344%
Kuchma 15,870,722 56.25%
Symonenko 10,655,420 37.80%

XI1l.  ADJUDICATION OF COMPLAINTSAND DISPUTES

The cdllection of informetion on dection disoutes and the systemdtic processng of
thisinformetion served to indicate whether the dections were hdd withinasdlid rule
of law framework. Further andysis of the digoute resolution processes avaldde to
candidates and voters during dections provided ingght into the effidency of the legd
sydem To fadlitae this task, the EOM collected informetion on dection relaed
complants  Thetotd number of complaints brought to the atention of the EOM wes
281. OF thes 27 cases were filed with the courts a@ vaious levds, 192 were
addressad to dection commissons (of which 144 were addressed to the CEC), and 62
with other indtitutions, induding 28 with pubdic prosscutors
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Rantiffswere primerily the presdentia candidates, ther chiefs of heedquarters, thair
proxies, and representatives from palitica parties Among the 15 candiidates only two,
Oexander Mooz ad  Yevhen Madhuk , sysemdicdly complained about various
vidations

The complaints can bearranged in Sx categories
vidationsinregidration of the candidetes;
vidaionsin formetion and functioning of dection commissons
illegd campaigning;

campaign obdruction;

libd; ad

undueinfluence which induded dection day complaints.

A. ODIHR Election Dispute Resolution Project

The Courts had encountered condderable problens fdlowing the parliamentary
dectionsof 1998 andthe  Kyiv Mayord dection of 1999. As afadllow-up to the 1998
dections, the OSCE/ODIHR implemented a prgject amed a inmproving the dection
digpute resal ution sysemand training judges and dections officiadson theissue. &

The project condsted of a fadt-finding misson and of detailed recommendations for
dreamlining thelegd provisons regulaing dection dispute resolution in Ukraine and

darifying the respective competendies of dection commissons and the courts, to

avod padld and contredictory outcomes of dection-rdated conplants (phese 1).

Then, asaminar was hdd in ~ Kyiv, in conjunction with the Supreme Court and the
CECtotrainthe pradtitioners, locd judgesand dection doffidasdike(phase?). ™ The
third phese was designed to assess the parformence of the mechaniss for dection

dispute resolution and peformence of the judidd system in connection with the
Presdentid dection and in conjunction with the EOM (phese 3). e

In the run up to the presdentid dections, |FES replicated the training component of
the programme, by halding regiond seminars in number of dities throughout the
courntry.

B. Efficiency in Disputes Resolution by Election Commissions

During the two rounds of vating, atotd of 192 complaints were filed with dection
commissons of dl levds induding 144 with the Centra Hection Commisson.
Armong the complaints, (according to informetion availadle a the time of the EOM's
departure from Ukraing), only 18 were decided and four enforoed.

Hection commissons operaed as quas-judicid bodies with the right to resolve

dection digoutes. However, no mechanism wes foreseen in the law to enforce the
decisons taken by dection commissions, thereby limiting their effidency. The TECs
can only date the exisence of vidaions and for indance order the rdevant date mess

0 ODIHR Report on Hlection Dispute Resolution in Ukraine (phase 1), 15 November 1998,
n ODIHR Report on Hlection Dispute Resolution in Ukra ine (phese 2) fallowing the saminer in
Kyiv hdd on 23-24 June 1999.

7 Annex 3 and atached ODIHR Report on Bection Dispute Resolution in Ukraine (phase 3).



Ukraine — Presidential Elections Page 33
31 October and 14 November 1999
OSCE/ODIHR Final Report

media to publish the decison, but without providing effective means of redress In
addition, a smost complaints were nat on the decisons of lower dection commissons
but on the actions and decisons of date inditutions, mess media and date offidas,
the Centra Hection Commisson had nored todl to remedy thesevidlaions.

In turn, the CEC forwarded over 140 complantsto the Minidry of Interior for further
invegtigation. On 17 November, the Minigry reported thet only 71 of these cases hed
been invedtigated and only a very sTal number hed been passad to the Prosscutor's
Office

C. Efficiency in Disputes Resolution by the Courts

The number of complaints lodged with courts wes far svdller (27) then those lodged

with dection commissons, but resuited in decisons and enforcement. Clearly, this

forum for adjudication wes far more efident in the resolution of disoutes then
dsanhere. Honever, the rdaively svdl number of conplaints brought before the

courts seemed to indicate unwillingness on the part of plantiffsto file cases. Thiscan
be explained by the rdatively high cogt and poor cgpedity of thelegd professon, the
avalability of suitable lawyersfor plantiffs, and aweariness basad on pest experience

of thejudidary.

Honever, the Law did nat dlow the Courts to be usad if a candidate wished to

chdlenge the resuit of the dections as confirmed by the Supreme Court on 14
November. This provison thus leaves dtizens without the remedy to chdlenge the

results of presdentia dections, evenif thereis subgtantia evidence of dectord fraud
which could have affected the outcome of andection.

X111, CONCLUSION AND RECOMMENDATIONS

Notwithganding the recent improvement in the dectord legiddion, the legd
framework and adminigrative regulaions faled to provide afar playing fidd for dl
candidates. Furthermore, the widespread, systedtic, and co- ordinated campaign by
date inditutions a dl levds to unduly influence vaters to support the incumbent
Presdent in viodldion of the dectord laws of Ukraine and OSCE commitments wes
unacoeptable There can be no doult thet the coerdon of dtizens by the Sae to
campagn ad vote for a candidete hes no place in a demoardic sodety. These
shortcomings should be addressad prior to future dections.

The OSCE/ODIHR gtands reedy to as3d the authorities of Ukraine in implementing
thefolloming recommendations

1. The CEC must be given dedgve authority over the eection adminidiration, power
to enforce decisonsand to goply sanctions,

2. The law should define dectord offences in greater detall, and daify the body
responsble for teking decisons and the body respongble for implementing,
monitoring and enforaing legd provisonsand CEC decisons
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3. Theatidesof law prohibiting public offiaas gae inditutions (Whether partialy
or whally onned by the dae) and thar gaff from campeigning ether for or
agang acandidate or their palidies should bereinforced and uphdl d.

4. Complants concerning abuse of office by date officids should be investigated
and adjudi cated upon promptly, and plaintiffs should be informed inwriting of the
progress mede

5. Congderation should be givento thetraining of prasecutorsand ther investigators
inthe goplication of dection lanvsand rdated regulaions,

6. The law should regulate “third party” funding; an upper limit on such funding
should be fixed and the sources of dongtions should be nonitored by the CEC,
dongwiththedectord fundsof dl the candidates

7. The Charmen, Deputy Charmen and Secretary of TECs and PSCs should be
gppainted by the draning of lats by the Chairmen of therdevant Reda, anong the
nomness sHedted by paties and candidaes (the requirement prohibiting
representatives of the same candidate or party or bloc of partiesto hold more then
one pasition should be meintained);

8. Candidates should bereguired to submit asmdler number of Sgnatures of ditizens
in support of a candidecy (for ingance, no more then 100,000); congderation
might be given to reguiring in addition a reasonable finencid depost which they
forfat if they fal to gain aminimum percentage of the votes cest;

9. The CEC should have & leest 10 days to examine the ligs submitted, and the
procedure for checking the lists should be darified and writtenin law;

10. The Presdent should gppoint the remaining four members of the National Coundl
for TV and Redio Broadcadting, thereby dlowingit to become operaiond,;

11. Theregulaions requiring the State and dectronic mediato beimpartid during an
dection period and to provide belanced coverage should be more dearly defined
and addedtothelaw;

12. The Law on Tdevison and Redio Broadcadting should be amended to ensure that
the requirements of the dection laws take precedence during the period of an

dection andin the period pending the campaign;

13. The doffidd campaign period should be defined in the law, and the provisons
governing media coverage of dections should gpply aso during the period for the
collection of Sgnatures.

14. All members of TECs and PSCs should recave reasonable and timdy
remuneration for thar work;

15. Vater ligs should be updated and meintained in a more condgent and accurae
menner. The law should set deedlines for indusion in and deletion from the voter
ligs If the practice of door-to-door canvassing by PCs is retained, such checks
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should be underteken in asystemétic manner, and by a leest three members, none
of whom shoud be from the same paty. PSC marbas shoud then be
remunerated adeguetdy for thiswork.

16. Only those persons who, by law, may be accredited by a PSC and TEC prior to
polling day, should bedlowed to atend the PSC.

17. The reguldions and guidance on recounts by PSCs and on amending PSC
protocals should be more dearly defined by law.

18. Inthe event of asscond round, candidates should be reguired to confirm promptly
thar intention to gand (for example, no later than 24 hours after the dedaration of
asecond round) and should nat be dlowed towithdraw their candidecy therefter.

19. Subjects of the dection campaign should have the right to chlenge the resuilts of
apresdentid dection in the Supreme Court within a reasonable time before the
winner isduly ingtdled in office
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ANNEX |

Smmay of CECmember - Spivak’sreport on PSC and TEC mambersto the CEC on
8 October 1999

= No.202( Chernivts Oblag): 32 mambers had not atended sessons of their PXCs
A further 200 members had withdravn and & leest three PSCswithout quorum

* No. 212 (Gty of  Kyiv): 40 nominess lived outsde the condituency (and were
thereforeindigible).

= No. 102( Oeksandriya, Kirovohradska oblad.): More then 50 gpopointees asked to
be rdeasad of their membership after thefirg sesson of the PSC.

* No 223(Ctyof Kyiv): presdentid candidate  Marchuk’s nominess lived outside
the condituency. A further 27 nominess of vaious candidetes could not be
contacted.

= No. 205 ( Khotyn, Chernivtis oblagt): 1027 members  out of atotd of 1436 were
unabletotake part inthework of the 136 PCsinthe conditutency.

= No. 206 ( Chernihiv dty): 30 persons gopointed as commisson mambers were,
accordingto  Mr Soivek, wanted by thepalice

= 500 nominess had requested to withdraw from the PSCs in the 10 condtituendes
in the Autonomous Republic of the Grimea,

ANNEX Il - Results of the OSCE/DOIHR M edia M onitoring

The OSCE/ODIHR EOM monitored dl four netiond tdevison channds prime time

news, seven “ndiond” nengpgpers  and both state and privatdy owned Oblast TV
stetions and press in 5 regions of the country. " Regiond media were chosan on the
bes s of thosewith the largest reedership/audience throughout the Obledt.

Electronic Media

UT 1 isthe date broadcaster owned by the Nationd Tdevison and Radio Company
(Which ds0 omns  UR 1). Inter and Sudio 1+1 are both private channds which
broadcagt on frequencies onned by the Nationd Tdevison and Redio Broadcasting
Compary.  STB is the fourth channd and is dso privaidy owned. Nore of thee

companies enjoys an overwhdming merket share Inter hasthelargest audienceandis
often characterisad by the amount of Russian language broadcadting, then 1+1 which
pridesitsdf on baing aprimerily Ukrainian languege broadcagter, then UT 1, followed

by STB. The later hes by far the srdalest audience, but wes consdered by some
commentators as having more influence then its audience figures would suggest.
Much newspgper coverage and speculaion is given over to who owns wha in the
Ukranian media market, however dgnificat shares in dl the private media
companies regt in the hands of very few owners most of whom were enthusiadiic
uppartersof the Presdert.

S Although there are numerous so-cdled nationd nenvgpgpers, very few are drculated outside the main
dtiesandthelagest, Facty, Hlsjust under 2 million copies
™ L'viv, Odess, Kharkiv, Dnipropetrovsk  Oblagts and the Autonomous Republic of Qrimea
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Teevidon is regulated by a bewildering number of bodies — frequency contra
reguators the Sae Committee on Informdion (previoudy the Minigry of
Informetion), and licensing bodies None of whom come under the contral of one

body but ae aswerable in most cases to the gopainting authority (usudly the
Government or Presdent).

UT 1’ s coverage of thedection stood out inthet it gavethemogt biasin favour of the
incumbent and againg his opponents. Furthermore the nature of some of the news

provided wes little more then propaganda denigrdting the so-cdled left wing
candidates. One particular item on prime time news intergpersad archive footege of

labour camps, war, nudear explosons, dips and imeges of leeders Soviet Union, and
mutilationwith dips of presdentid candidates Smonerko, Moroz, and  Tkacherko. ™
The item bore no rdation to ay of the day's events and wes purdy amed to

influence vaters againg those candidates. In anather news item, dips of presdentid
candidates Vitrenko, Symonenko, Moraz, Tkachenko, Madwk and  Oliynik were
intergoersed with dips from cartoons and films again with am of dissuading voters
fromsupportingthem

Inthefirda round UT 1 devoted just over hdf (50.93%) its dection rdaed coverage

on prime time news to the incumbent. By comperison Tkachenko recaived 16.7% and
Moroz just over onetenth (10.27%). Symonenko, who was to win second placeinthe

firg round recaived less than 4% (3.24%) of UT 1's prime time news coverage. The

UT 1's coverage of the incumbent was amogt ovewhdmingly postive (75%) or

neutrd. Incomparisonover  three quarters (77%) of coverage of Moroz was negative,
with Marchuk it wes less (69%0), Tkechenko 6204  Oliynik 61% A quaterof  UT 1's
covaage of  Vitrenko and  Synonenko wes negative. Although the rest of the
candiidates recaived broady neutrd coverage on UT 1's prime time news the amount

of time devated to themwas extremely sl 77.

Inter, the most popular channd, was dmogt equally biasd in its coverage. The
channd devoted just under half (48.5%) of its coverage on prime time news of the

firg round of the dectionsto incumbent Presdent Kuchma Once again this coverage
was ovewhdmingly postive (73%) with only third of its coverage to him being
neutrd (37949 in its contert. The rest of the Inter’s news of the dection wes Salit

between the 14 other candidates The amount of time gpportioned to these 14
candidates ranged from 125%to Tkacheko to 049%to  Bazyliuk. Their coverage

wes rady pogtive dthough often neutrd. However it wes naticesble thet Inter’s
ocovaage of Mooz, Machuk, Tkachenko and  Qliynyk, the so-cdled  Kaniv 4, wes
more negdtive than any ather “oppogtion” candidates , even thought 26% of coverage

of Udovenkoand  Kostenko was negtive.

Sudio 1+1’ s coverage wes il biasad towards the incumbent but |ess then either uT
1 or Inter. They dedicated just over onethird (34%) of their coverage to the Presdent

and his campaign in the firgt round. Other candidates, dthough unable to secure the

sarelevd of coverage, did get afarer hare Tkachenko wes gpportioned 17.26% of
thecoverage, Mooz 1224 Marchuk just under atenth (9.94%) and Aliynyk just over

UT1 News Octaber, 199

UT 1 News COctober 1999,

Amnutes28far  Kogenko, Rzhavskyi Iminute 14, therest lessthan one minute each over 4weeks
Negativecoverageof  Moroz45%  Mardwk 3% Tkachenko3®oand  Aliynyk 50%

d N 3
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&0df 1+1'sprimetimenens 1+ 1'snewsteamdid not dedicate as much timeto the

10 other candidates who between gppeared in less then afifth of 1+1’s news during
the period of monitoring. However the contert of this news remained subdtantidly

biased. Coverage of the incumbent’'s campaign wes generdly pogtive (50% of

content) during the firg round. Almost dl the other candidates recaived broadly

neutrd coverage with the exoeption of Moraz, Madhuk, Tkachenko, Oliynyk and
Kogenko. 1+1 gave far more negative coverage of these candidates and naticesbly

more then the res. For exarple a jus over one third (35%9) of the coverage of
presdentid candidte  MoroZ's campagn was negdive, and just under two thirds

(60%) wasneutrd.

STB, the sdlest of the privaidy owned netiond TV channd's, was more baanced in

its coverage then the rest. Even this channd devoted more time to the incumbent

(23%), the contert of which was allittle more positive then for other candidates Some

of the ather candidates did get a much fairer share of the news coverage then they

received in the other 3 mationd chennds. ™ However  Retro - Symonenko, who came
ssoond on 31 October, recaved less than 1% of the coverage and fourth placed
candidate, Natdya Vitrenko recaved lessthan 5%

The ODIHR obsarvaion misson naticed, honever, a drardic change in STB's
covarage of the dection ater 10 October. The misson therdfore andysd the
coverage of dl four channds bath before and after this date to see if there wes a

pettern. Thisandlyssindicated thet the so-caled Kaniv 4 recaived alarger proportion

of nenstimeonal four channdlsthan they had previoudly. &

Piortothisdae  STB's coverage of dl the candidates was dmogt uniformly neutrd,
dthough the coverage of the Presi dent hed amore pogitive contert (40%9. From 11 to

29 COctober the gation became more biasad. The channd devoted less time to the

Presdent (1729 but it became more pogtive in content (Up from 42% to 54%) and

merkedy negativefor  Marchuk (50%), Moroz (43%), Tkachenko (46%) and  Qlyinyk
(5™9.

At the beginning of October a former media advisor from the presdentid
adminigration joined the Adminidrative Coundl of STB as a comnautat to the
gation. & He confirmed to the EOM his role as an advisor to the news and current
afarsteams and consultant to the Sation on rdations with cartain date inditutions. &
Honever, STB gdf informed the EOM that his role was to censor news output from

the gation. Although he denied these dlegations, the output of the gation from the

time of his gopointment dearly indicates a dramatic change avay from the nore

belanced goproach it previoudy hed to greeter bias.

The OSCE/ODIHR EOM aso nonitored a sdection a bath sate onvned and private
channdsinanumber of  Oblagts The monitoring of which revedled once again abias
to the incumbent in both date and privatdy omned saions. However the amount of

» Tkacheko 19% Maaz 16% Machuk 1% Oliynyk %%

& Bath Inter and 1+ 1 incressad coverage of these candidates dthough the content wes subdtartidly more
negetive Once again,  1+1's coverage shift wes less pronounced. UT 1, dthough giving nore timg,
maintained their extremdy high leve of negative coverage

& Interviewin Facty, 3 Novarber 1999,

& Intervievon 4 Noverrber 1999,
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time devoted to covering the dections wes rdativey srdl and athough there wes
hias the Sgnificance of it could only have been to reinforce the impact of ather news
outlets and sources of informetion.

Print Media

The written press did not face the same regtrictions as the dectronic media during the
dection. They were nat, for exanple, obliged to be neutrd in ther coverage
Consaquently there was a plurdity of views in the written press which by and large
reflected the opinions of their owners and editors. The misson monitored 5 privady
owned nationd newspepers— Facty, Den, Segodna, Zerkalo Neddli and SI’'S' ki Visti.

Facty isthelargest sdling newspgper in the country with an estimeted reedership of 2

million. Monitoring confirmed its open suppart for the President and oppogitionto the

“left wing” candidetes. Segodna wes equaly enphdtic in its support for the
incumbent. Den dearly backed presdentid cancidate Marchuk in the firg round
(235% coverage of which 68% wes podtive) ad opposed the redection of
incumbent Presdent Kuchma. However, falowing Even Marchuk's announcement
that he would support Presdent Kuchma in the second round and falowing his
gppaintment as heed of the National Security Coundl, the paper smitched its support

and cdled onitsreedersto redect Presdent Kuchma. SI's'ki Visti, arurd peper, put
its support behind presdentid candidate Maoroz in the firg round, and Retro
Symonenko in the second.

Segodna was equdly emphtic in its support for the incumbent. This pgper devoted

dmog hdf its coverage to the Presdent’'s campagn (46%) and wes dmodt
universaly pogtive about it (66% poditive coverage). In linewith most media outlets

thet supported the Presdent it was scathing of Morozand Tkachenkowho  recived 7%
and 13%of the gpacein the peper respectivdy. Coverage of both these candidates wes
shdantidly negetive ( Tkachenko 66%and  Moroz 42%). Interestingly the paper wes

less criticd of Naaya Vitrenko who they devaoted 15% of the spece in the paper

dmog dl of whichwas neutrd (71%).

Den dearly backed presdentid candidate Marchuk inthefirg round (23.5% coverage
of which 68% was postive) and opposad the re-dection of incumbent President
Kuchma. In the firg round the peper devoted over hdf (56%) of it coverage to
Pesdent  Kuchma three quartes of which wes extrerdy negative The peper
continued to devote more space to Presdent Kuchma (8224 prior to the second round
and continued to atack him (48% negdive). A few days prior to sscond round
fdlowing Even Marchuk’s announcement thet he would support the Presdent and his
gppaintment as head of the Nationa Security Coundl the paper smitched its support

and cdled onitsreederstore-dect Presdent Kuchma

As has dready been noted, SI'ski Visti, a rud peper, put its support behind
presdentid candidate  Moroz. The pegper devoted athird (34%) of itscoverageto him,
threequarters (74%)  of whichwas pogtive In contragt the peper dedicated 44% of its
coverage of thedectionto Presdent Kuchma, 85%af which weas negative

Although this plurdity of views should be we comed, whet became dear inthe period
of monitoring wes that these papers rardy redricted their views to judt thair opinion
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columns and the papar’s news coverage <o reflected the opinion of the paper. In
contragt the weskly  paper, Zerkalo Neddi, offered its svdler resdersip more
belanced reporting with less opinion. This pgper dedicated 45% of its spece to the
Kuchma campaign but its content remained remerkably ba anced (21% positive, 48%

neutral and 31% negetive). This palicy wes falowed acrass the board. Three quarters

(779 of the coverage of the Symonanko campaign wes neutrd, as was 65% of
Natdya Vitrenko's and over hdf (57%0) of the coverage of MorozZ s campagn.

In the second round these newspgpers maintained ther editorid pdlides with the
excegption of  Den which switched its support to Presdent Kuchmaand SI's'ki Visti
which unsurprisngly backed ~ Rero Symonenko.

The date owned press, in contragt, does have an obligation to be neutrd. Monitoring

of these papers reveded tha they falled to repect the legd dbligetions on them

There are two Sate-owned netiond papers Uradovyi Kurier and Holos Ukrainyi. The
former was known as the newspeper of the Sate adminidration, the later the peper of

the Vekhovna Reda Both pepers were suject to the same Sipulaions and legd
reguirements to provide both balanced and neutra coverage of the dection campaign.

Asthe papers of thar regpective inditutions they could and did argue that they had an

obligation to provide informetion about them and ther high offidds. Neverthdess

both Presdent  Kuchma.and parliamentary Charmen Tkachenko were bath subjects of

the dection campaign.

Holos Ukrainyi devoted over a third (34.7%0 of its coverage to the Pesdet's
campagn ad just under a third (29.8%) of its coverage to the Charmen of the
Verkhovna Reda Just over 10% of news was dediicated to former Chairmen Moraz,
4%%to Nadya Vitrenko, 36%toEven  Marchuk leaving dl the rest with less then

3% of the coverage each. Depite the larger coverage dforded the to the Presdert,

Holos Ukrainyi’s coverage of him and his campaign was dmogt uniformly negetive

(70%). Wheress Charmen Tkachenko's coverage was overwhdmingly postive
(60%9).

In the second round the pgper dedicated even nore coverage to the Presdet,
afording him two thirds of its dection nens While on the contrary presidentia
candidate Pero Symonenko, and leader of the largest parliamentary party, received
onethird of the coverage. Once again the coverage of the President was subdtartialy
negetive in content (47%). Holos Ukrainyi’s coveragedf  Petro  Symonenko dthough
sgnificantly pogtive in content (46%) weas not have as postive of his second round
campaign asthe coverage of Charmen Tkachenko campaigninthefird.

Uradovyi Kurier devoted 79.8% of its goace to the Presdent in the firs round and
92.7%in the run up to the second round. This coverage was ovewhdmingly positive

in bath rounds . The amount news space devated to dl the other candidates wes
miniscule and dmost whally negative in content.

In condusion the monitoring of the media by the OSCE/ODIHR EOM reveded that
naither tdevison nor the sate owned media respected their obligations in law and

8 Content of coverage of the Presdent wes 71% paditivein the leed up to round 1 and equaly pogitive &
73%inround 2.
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CEC reguldions to provide neutral and ba anced coverage. Furthermore this coverage
weas subgtantialy biased towards the incumbent both in terms of the divison of time
devoted to cand dates and the content of it.

The CEC, dthough responsble for the conduct of the dection campaign and draving
up resolutions for the media did nat, in law, have the power to enforce its own
resolutions. The only body thet could have done 0 wes the Nationd Coundil for
Tedevison and Redio Broadcadting, which complained and accusad various media of

bias, but because it was  inquorate was unable to pass any decisons or enforce any

sanctions
ANNEX I11 - Election Dispute Resolution

The cdllection of informetion on dection disoutes and the systemdtic processng of
thisinformetion served to indicate whether the dections were hdd withinasdlid rule
of law framework. Further andysis of the disoute resolution processes avaladde to
candidates and voters during dections provided ingght into the effidency of the legd
sydem To fadlitate this task, the ODIHR Obsarvation Misson callected informetion
onthededtion rdaed complantswiththe dud amaof:

= caegoisng ad organisng the informetion recdved on dection rdated
complants filed with dther courts, dection commissons, or cther dae

inditutions;

= tradng complants through to a resolution (or lack theredf) by the rdevant date
bodly (i.e. courts, dection commissons, prosecutorid officesor minidtries).

The dud gpproach was intended to be complementary and sarved to fadlitate the
andyds of dection dispute trends. Given the fact that complaints abound and vary
during dections, regidration in the database of conplaints was limited to those for
which documentary evidence existed. In many cases the complaint document received
by the EOM was a copy of the dlegation filed with an indtitution.

Graphs

Thefdlowming grgphs  summerise the complaints brought to the attention of the EOM

and were devisad to readily indicate the caiegories in which complaints were
concentrated.
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Complaints brought to tl
Election Observation Mis
Categories

Registration of Candidates:

dleged vidaionsduring the cdllection of Sgnaturesin
upport of candidatesand  the checking of theSgneture
deds

704"
Election Commissions:

dleged viddionsin the fundtioning of dection
commissonsand adminidrativeirregulaities

Illegal Campaigning:
dleged campaigning by public offiddsand messmedig)
digtribution of presants anonymousand illegd campeign

meterid; campaigning during the Hection Day. so”

Campaign Obstruction:

people prevented from campaigning in different ways
induding persond and physicdl thredts, intimidation and
campeign meteridsbeing removed.

a0+

Libd:

fdseinformationinthe mess mediaon the candidates;
digtribution of thefdseledflets againg the candidates or in 30+
thar name

Number of complaints

Undue | nfluence:
dlegad vidaionsthet amat influencing thed ection day
results

Election Day:

dleged vidaionsthat aimat influendng thedection
results— odllective and ingtitutiond vating; dleged
vidaionsin checking and counting of ballats

Registration of Election lllegal Ci
Candidates Commissions
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Number of complaints

Complaints Brought to the Attention of the

OSCE/ODIHR Election Observation Mission Between

rounds (31 Oct. -14 Nov. "99)

50"

O Courts
vV .
® O Election
Commissions
204" 0O Other Institutions

Election Ci

Illegal C; igni imidati Libel Election Day

Total Complaints Brou
OSCE/ODIHR Elect

90—

Registration of Election lllegal Campa
Candidates Commissions



Efficiency in Disputes Resolution by Election Commissions

During the two rounds of vating, a tatd of 192 complaints were filed with dection
commissons of dl levds, induding 144 with the Centrd Hection Commisson. Among
the complaints, (according to informetion available & the time of the EOM's departure

fromUkraine), only 18 were decided and four enforced.

Hection commissons operated as quas-judicid bodies with the right to resolve dection
disputes. However, no mechaniam was foreseen in the law to enforce the decisons teken
by dection commissons, thereby limiting their effidency. In addition, a S Mgt
complants were not on the decisons of lower dection commissons but on the actions
and decisons of dae inditutions, mess media and dae offiads, the Centrd Hection
Commisson had nored todl to remedy thesevidlaions.

In turn, the CEC forwarded over 140 complants to the Minigry of Interior for further
invegtigaion. On 17 November, the Minigtry reported thet only 71 of these cases had
been investigated and only a very sval number had been passed to the Prosscutor's
Office

Efficiency in Disputes Resolution by the Courts

The number of complaintslodged with courtswes far sTdller (27) then thoselodged with
dection commissons, but resulted in decisons and enforcement. Cearly, this forum for

adj udi cation was far more efficient in the resolution of disoutesthen d senvhere. However,

the rdaively sl number of complaints brought before the courts seemed to indicate
unwillingnessonthe part of plaintiffstofilecases This can beexplained by therddivey
high cost and poor capedity of thelegd professon, the availability of suitable lawyersfor
plantiffs, and aweriness basad on past experience of thejudiciary.

However, the Law did nat dlow the Courts to be usad if a candidate wished to chdlenge

the resuit of the dections, as confirmed by the Supreme Court on 14 November. This

provison thus leaves ditizens without the remedy to challenge the results of presdentiad

dections, even if there is subdantid evidence of dectord fraud which coud have
affected the outcome of an dection.

Conclusion

The dection digoutes and goped procedures generdly did not provide the complainants
with effective meansto seek redress prior to the dection.

A comprehengve report on the andlysis of the functioning of the mechanismfor dection
dispute resolution in Ukraine during the 1999 Presdentid dection is atached to this

report. %

& ODIHR Report on Hection Dispute Resalution in Ukraine (phese 3), 29 February 2000.



