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Abstract 

This preparatory study on the regulatory framework for media coverage of elections in Central and Eastern Europe is commissioned by the Association of Central and Eastern European Election Officials (ACEEEO).  It consists of three parts: (i) an explanatory report to the questionnaire on the legal framework in relation to media coverage of elections in Central and Eastern Europe, (ii) the draft questionnaire itself and (iii) a bibliography.   
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Explanatory report

Introduction

The purpose of this preparatory study is to provide for a conceptual framework for a comparative survey in Central and Eastern Europe on the regulations concerning media coverage of elections. The conduct of the survey will enable ACEEEO to examine to what extent the current legal and factual situation in the region meets international standards and requirements in the examined field.  

A comparative study of the regulatory framework for media coverage of elections in Central and Eastern Europe necessitates a harmonized approach to media activities related to elections. This task is a challenging one due to the diversity of national solutions. Thus, four organizational principles had been elaborated upon which the structure of the study is based. 

The first one concerns the examination of the legal framework in accordance with the dichotomy between international and domestic legal sources. On the international level, fundamental international legal documents such as the Universal Declaration of Human Rights or the European Convention for the Protection of Human Rights and Fundamental Freedoms encapsulate the basic international standards that must guide the national legislator in the examined area. Furthermore, a number of international documents, though without the force of law, provide for recommendations and guidance for the improvement of the domestic regulatory framework. On the domestic level, the regulatory framework for media coverage of elections comprises  generally applicable norms (lex generalis) and specific media-related election norms (lex specialis). Paramount is the constitution guaranteeing fundamental freedoms in a democratic society and ensuring a statutory framework that meets the international requirements. Important to note is the significance of self-regulation in the subject area of this study, particularly that of professional guidelines and code of ethics. Whether and to what extent these are respected depends on the democratic culture in a given society.   

The second organizational principle regards the distinction of media organs on the basis of ownership/control.  As a result, the preparatory study speaks of public, private and mixed media. This distinction is essential because of the substantially different legal requirements concerning activities of public and private media organs. Whereas in the public media strict application of international requirements with regard to media coverage of elections is a must, private media outlets enjoy considerable freedom. 

The third principle differentiates rules on the basis of the media source. Consequently, three broad categories are created: print media, broadcast media and internet. Despite the common legal requirements and problematic issues, there is a great number of differences in regulatory approaches concerning the three categories flowing from the nature of the media source. Therefore, it is well accepted in expert circles to make a distinction between the applicable norms relating to the three categories. 

Finally, the fourth organizational principle indicates the difference between rules relating to various periods before the election day. Though political campaign is “permanent” in today’s democratic societies, the days prior to elections and particularly election day itself necessitates different regulatory approaches. 

Lex Generalis

The basis of our modern democracies is political participation. Amongst its many forms participation in elections is of utmost importance.  

Article 21 of the Universal Declaration of Human Rights guarantees the right to political participation, as does the First Protocol to the European Convention on Human Rights, which states: "The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the legislature." 

To enable both political parties and candidates to express their views and the public to get information about those views the media is a key actor in the electoral processes. 

How media covers elections is therefore a great concern for state institutions, political parties, and citizens alike. The basic freedoms recognised in binding international legal instruments, i.e. freedom of expression including that of the press and speech, and freedom of information, must govern the regulatory framework for media coverage of elections. In spite of the great significance of these principles in the functioning of our modern societies, certain limits upon these freedoms are necessary due to important public interests. These limits protect - among others - the citizens’ right to adequate and balanced information, the right of the political parties and candidates for equality of opportunity, and the legitimacy of the democratic process with neutral attitude by state authorities. 

The above points are reflected in Article 10(1) of the European Convention for the Protection of Human Rights and Fundamental Freedoms which states: 

„Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring licensing of broadcasting, television or cinema enterprises.”

However, Article 10(2) provides that:

„The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence or for maintaining the authority and impartiality of the judiciary. „

The requirement for any restriction must henceforth (i) be provided by law; (ii) be for the purpose of safeguarding a legitimate public interest; and (iii) be necessary – in accordance with judicial tests - to secure this interest. 

The balance between the fundamental freedoms and the necessary restrictions differs depending on the ownership/control of media organs (see second organizational principle of this study), on the media sources (see third organizational principle of this study) and on the period prior to election day (see fourth organizational principle of this study). 

General principles apply however in all categories of the examined area.

First, the principle of non-discrimination is to be mentioned.

Quoting again from the European Convention for the Protection of Human Rights and Fundamental Freedoms,  Article 14 states that: 

„The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination...” 

To establish effective mechanisms for the protection of this principle and to enforce these measures represent particular challenges in the examined field.

Second, the principles of balanced and impartial media coverage apply in its most rigorous form to the second, third and fourth organizational principles of this study. The campaign period tests the most media organs in this regard and thus the Committee of Ministers of the Council of Europe emphasised in its Recommendation No. R(96)10 that particularly during elections must public media coverage of elections be balanced and impartial. Private media organs do enjoy more freedom in this regard, however, during election periods it is recommended that they should also respect these principles. This latter recommendation applies more forcefully to the broadcast media than to the print media due to the airwaves, -what is a public resource enabling the media outlet to function-, as well as due to the power of influence of broadcast media on the public.  The regulatory approach between forms of binding legal norms and self-regulation varies from country to country. Common is in Europe the institution of an independent regulatory body in charge of dealing with the normative framework for media activities in relation to elections. 

Third, the principle of equality of opportunity between the political parties and candidates requires :

a. that state authorities remain neutral with regard to:

i. the election campaign;

ii. coverage by the media, in particular by the publicly owned media;

iii. public funding of parties and campaigns.

b. that there is a minimum access to privately owned audio-visual media, with regard to the election campaign and to advertising, for all candidates.

c. in certain cases a limitation of political party spending, especially on advertising. 

Non-discrimination, balanced and impartial coverage, and equality of opportunity are core common principles of the legal heritage of our times. Still, in practice, they may have different implications. Let us take the example of equality. Equality may have two forms in relation to the examined subject: strict or proportional. Strict equality implies that  political parties shall have equal treatment irrespective of their actual political power (expressed in the number of seats they have in the current parliament or the current support of the party among the electorate). Should equality be proportional, the results of the previous elections will determine the treatment of  political parties concerning radio and television air-time, political advertisements and the like issues. 

The differences in the application of the general principles still exist across Europe. The adoption of a conceptual framework for this study allows a harmonized approach to these problems. This harmonized approach will be applied to the selected key regulatory areas of domestic legislation. 

Lex Specialis

The introductory questions of the survey serve to give a general picture of the media situation in the country concerned. The number of media organs is an indicator of the democratic character of a society. Still, concentration of power in this field becomes more and more a problem in western democracies too, so whether monopolistic or competitive is the media market one should clarify before moving into questions on the domestic law. 

The introductory part of the survey also provides for questions on the independence of media. The main focus is on the identification of legal or administrative obstacles possibly used against freedom of expression, abusive practices against editorial independence and generally the public perception of the media situation in the country.

After the introductory questions, the survey concentrates on specific legal issues that represent a common subject for regulations worldwide.

Access to Media

Free and Paid Political Advertising

By the rapid revolutionary changes in the telecommunication sector the role of the state and hence of state regulation transformed. Generally speaking, the market forces replaced the state in the print media sector, henceforth specific legal requirements apply rather to state owned or controlled newspapers. Their number and significance are lessened but in the Central-Eastern European region they may still play an important role in certain countries. Thus, few remarks are necessary in this regard. Free ads of political parties must be organized in accordance with the general principles outlined above.  Of specific importance is the danger of disproportionately large media coverage of the ruling party under the guise of editorial coverage or news. In fact, no laws or code of conduct may protect the citizens from this danger unless the democratic culture is developed enough to eliminate such a practice still present  in a number of countries in the region. With regard to paid political advertisement in public media, it is generally allowed, contrary to the practice on the broadcast media. Here the importance of equal opportunity can not be underlined enough times. Typically dangerous in this respect is the discriminatorily used rates and terms for payment. There should not be more and less favoured parties in the public media. Identification for the public of the paid character of the advertisement and limits to paid political advertisements in public media are major issues in this context thus the questionnaire prepared specific questions addressing these problems.

As for the particular problems arising from the nature of broadcasting, one has to focus on the distribution of airtime. Even a fair and objective distribution of airtime on radio or television channels may bring in practice non-desirable results therefore here issues beyond the laws must also be dealt with. 

 Access to Information 

Journalists need to obtain access to information from government in order to fulfil their tasks. Specific laws govern these issues in certain countries whereas elsewhere general provisions apply. Complaints with regard to secrecy, refusal to give information and non-transparent decision-making are generally known problematic aspects of this field.

Regulatory Bodies

Regulatory bodies are widespread in the broadcast media sector and known in the print media too. Depending on the jurisdiction concerned they may have functions from administrative through regulatory to judicial character. To guarantee their independence appointment of the members of the body is often balanced between government branches or other actors. They may have a role in granting licences, supervising the media activities, establishing rules for the actors such as code of practice, framing the regulations on political ads etc.

Right of Reply 

Rectification differs from the right of reply. Published incorrect information must be rectified always, particularly during the campaign period, it is common sense. Since the pre-election campaign period means a very brief time-frame certain specific rules must ensure the timely rectification. In case of rectification, it is always the media outlet that corrects the mistake. By contrast, in case of the right of reply, it is the concerned candidate who replies to an allegation that she/he considers as false or inaccurate. Due to the particular power of harming statements during campaign periods, redress for such statements should be available in a timely fashion. Resolution of prospective controversies in a timely manner necessitates specific time limits in (court) proceedings. The opportunity to a correction or retraction, or the possibility to reply can provide a particularly timely and effective remedy under the specific  circumstances of the campaign period.

Opinion Polls and Exit Polls

Voting intention polls and opinion polls in a broader sense about the attitude of citizens concerning a particular issue reveal two major problems: regulation on the organizations who conduct the polls and regulation on reporting the results of the polls. Professional standards must ensure that competent, reliable, accredited organizations work in this area. Reporting, due to the power of influence of such polls, of the results of these polls is of particular concern. Specific problem arises as the election day approaches. Many countries have a shorter or longer period of campaign silence. 

A relatively new practice in this field is exit polling that has become widespread from the ‘80-ies. Due to the increased accuracy of exit polling over other methods of election forecasting, surveys conducted as voters emerge from polling places have certain dangers. The central complaint voiced by the critics is that exit polling causes voters in places with open polls to either forego voting completely or to change their preferences based on the broadcasted information.

Day of Reflection

The prohibition of dissemination of partisan electoral messages certain day/days prior to the election day is a common practice in a number of countries throughout the region. The protection of the individual deliberation from undue interference preceding directly the election day reasons this practice. 

Closing Remark

The explanatory report aimed at a brief overview of the conceptual framework for the “Media and elections questionnaire” in Central and Eastern Europe. Further research is facilitated by the attachment of an extensive bibliography on the subject to this report. 
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