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Individual rights of parliamentarians and party discipline

A difficult and much contested issue concerns the right balance to be struck between the requirements of party discipline and the individual right of parliamentarians to speak their minds freely. On one side it is reasonable for a party on whose platform and with whose support a member has been elected to expect that the member will support the party’s programme in parliament. This consideration is necessary not only for the parties themselves but also for the electors, if they are to be able to count on a predictable connection between their exercise of the vote and the actions of their elected representatives in parliament.

On the other hand, members have an individual responsibility to defend the interests of their constituents, and to speak out against policies which they believe to be misguided or damaging, even where these are promoted by their own party. Parties for their part have a responsibility to develop internally democratic procedures which allow for full debate on contentious issues, rather than simply relying on dictats from above. How parliamentarians negotiate the potentially competing claims of party loyalty and individual conscience is one of the most difficult issues they face. Parliamentary parties have many forms of discipline available over dissident members, with the ultimate sanction of expulsion from the party, and consequent withdrawal of support at a future election. The point where

such action comes to infringe the individual rights of a member has been clearly drawn by the IPU Governing Council in test cases before its Committee on the Human Rights of Parliamentarians. First, any such expulsion should accord with a party’s internal rules guaranteeing due process, including the right of a member to defend him- or herself. Secondly, any expulsion should not result automatically in the member’s loss of his or her parliamentary seat or curtailment of its duration, since this would undermine the member’s right to freedom of expression. As the IPU has reiterated, a member’s disqualification from parliament requires a decision by parliament as a whole, and should only follow conviction for a criminal offence, not loss of party membership.

This principle becomes more contentious where a member leaves a party voluntarily or changes party in mid-term (so-called political ‘nomadism’). Such actions may be quite self-serving, for example in pursuit of governmental office, and they can bring considerable instability to parliament as well as frustrating the clear will of the electors. For these reasons a number of parliaments have introduced anti-defection provisions, requiring a member who has defected to surrender his or her seat. An example is the constitutional amendment passed by the Indian Parliament in 1985, to ‘combat the evil of political defections….which is likely to undermine the very foundations of our democracy and the principles which sustain it.’ This constitutional amendment disqualifies a political party member not only if he or she has given up their party membership, but even if they have voted contrary to the directions of their political party without prior permission. This provision was strengthened by a further amendment in 2003 to prevent whole party mergers. An alternative way of dealing with the issue of defections is provided by the Swedish Parliament. It insists that, although members are elected from party lists, they are individually appointed and have their own individual mandate:

Therefore, if a member is excluded from a party or leaves a party during the electoral period he or she may remain as an MP. However, members leaving a party-group during the electoral term cannot forma new party-group which will be recognised as such by Parliament, nor formally join another party-group. 

In respect to these different provisions, it may be worthwhile to record the Latimer House Guidelines for the Commonwealth, agreed under the auspices of the Commonwealth Parliamentary Association in June 1998: 

‘Security of members during their parliamentary term is fundamental to parliamentary independence and therefore:
 a) the expulsion of members from parliament as a penalty for leaving their parties (floor-crossing) should be viewed as a possible infringement of members’ independence; anti-defection measures may be necessary in some jurisdictions to deal with corrupt practices; 
b) laws allowing for the recall of members during their elected term should be should be viewed with caution, as a potential threat to the independence of members;

(c) the cessation of membership of a political party of itself should not lead to the loss of a member's seat.’
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