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Reaction to the European Union’s Preliminary Report

On Kenya’s General Elections.

Election observation has to be neutral and unbiased.  The press conference and the preliminary report that follows have great political significance at national and international level.  The preliminary report must therefore be well thought out and considered within the political context of the country.

The media and politicians will be anxious to know the results of the observation.  Nevertheless, most will not read the whole report with all its numerous details but will focus on the first sentences : “The 2007 general elections have fallen short of key international and regional standards for democratic elections”  The following is even more damaging “...which raises concern about the accuracy of the final result of this election.”  These two sentences were enough to set the country on fire.  

The Preliminary Report of the European Union consists of 15 pages divided into chapters each dealing with one aspect of the electoral process.  Page 12 is devoted to “Human rights”. Human rights : “Although Kenya has a vibrant civil society ...” “Despite this the respect of fundamental rights”...  The report then mentions the increased violence of the last six months, such as 200 deaths, the displacement of 46,000 people in one district, and elsewhere there are 30 deaths and 20,000 displaced.  Furthermore, the report mentions “ethnically based unrest” “highlighted  the deep seated mistrust between communities”.

In such an environment how could the report bear a title that could only encourage further unrest : “Doubts about the credibility of the Presidential results hamper Kenya’s Democratic progress”.  Are they trying to recreate the Rwanda tragedy?  Or is this just lack of oversight and irresponsibility ?  mere incompetence?

Each chapter follows the same pattern: a positive point is mentioned then a negative counterpoint.  The chapter that deals with the media (p. 9) uses a word that is neither diplomatic nor likely to pacify an already difficult environment: “Freedom of speech in the media was generally accepted.  However, on the announcement of the final results... on December 20, 2001 journalists were ejected from the building (of the CEC)”.  The word “ejected” is not the right word in an observation report; that they were not allowed to stay in the building of the CEC would have been more appropriate.
Otherwise, all positive aspects are followed by “high level of bias”, “both institutions clearly failed to fulfill this key legal provision.” “Few of these stations providing adequate balance in their coverage”  “the lack of clear regulations relating to paid for political advertising also led to inconsistency in the application of standards in this area.”

The report is positive about a civil society that is comprised of NGO’s funded by the UNDP, donor basket fund (1.5million dollars).  Nevertheless, NGO’s could not quite attend all of the polling stations.  The report could not finish on an optimist note “Equally worrying were the longstanding internal disputes among the 13 organisations that hampered the establishment of the working structure and organization...” “...endangering the success of the entire program.”

Was it useful in an observation mission in Kenya where violence had previously occurred to mention “internal disputes.”  The mission was not a sociological exercise but had to deal with elections concretely.

Chapter (p. 4) covers the legal framework.  For the observers the legal framework is deficient (p. 4) as it has “shortcomings and deficiencies’ (here it might have been useful to give two brief examples of these deficiencies.)  Nevertheless, “they generally provide a workable framework for the conduct of elections” (p. 5)  Isn’t that the essential?  Furthermore, “Although regulations adopted by Parliament are legally binding the Electoral Commission issued instructions on December 12, 2007 that were inconsistent with same regulations...” (p. 6)  It is quite often the case that new regulations have to be made at the last moment as difficulties appear of which the parliaments were not aware.  This can create confusion but lawmakers are not in the field and who knows what is a perfect law.?
Voter registration:

Their criticism of voter registration is mild.  They claim that 82% of eligible voters were on the lists. That is as good as in Great Britain (Hansard Report). No country has a 100% correct list (p. 6) and we doubt that they were able to have 82% on the register but who knows?
Candidate nomination

Candidate nomination is considered as good apart from “subsequent outbreaks of violence.” (p. 7)  Surely this sentence should have had an effect on the report. Violence was in the air, it was present in this case and could occur again after the elections. Was it necessary then to mention that some candidates used state property? 
As far as polling is concerned (p. 13) : In other cases, other organizations, other countries or a common sense approach would have said that polling stations merely gave satisfaction. The report says so briefly but mentions all the possible shortcomings “Late openings”, some voters were not checked for ink marks, “some reports of voters arrested in rural stations”, “turnout higher than 90% in a number of polling stations” (how many polling stations? ) 

EU observers were generally welcomed by ... and election officials in the polling stations “...at the CEC headquarters in Nairobi they encountered however problems of access and information.”  The counting process and tallying  (pp. 14 and 15) is difficult for us to summarize. Some discrepancies, some results not posted at polling station level : “A lack of adequate transparency and security measures in the process of relaying the results.”  This is difficult for observers to check and difficult for the authorities and party representatives to make a good job of it. It happens in most countries.

Observers are trained to be wary of what is reported to them.  They are told to check whenever possible and if not to mention it as a reported event on their questionnaire.  The fact that there had been some reports of voters arrested in rural stations should not have been mentioned in the statement.  It is one thing to mention it in the questionnaire and quite another to do it in the preliminary or final statement.

The amount of criticism and the number of facts give together a political image of the electoral process that is distorted.  When a positive statement is made you can expect it to be followed by a negative point.  The coordinating mission should have given an overall picture of the Kenyan political process.  The preliminary unrest we already cited called for a well thought-out observation report and not one which would call people out  the streets.

Observation has never been used in the history of our oldest democracies.  We can understand emerging democracies when they ask for advice and they come to see how others have faired.  Then they can see what can be applied at home. The framers of the American Constitution did it this way.  They do not have to be alone, the old democracies can help them by explaining the problems they have met, those they have solved and those which are still there.  This is how things should be.

If observations are to be maintained the standards should be reconsidered.  They are too theoretical, ideological and they should take into account the realities of each country. It is not because it has an electoral law that a country becomes democratic. The 1960’s Rwanda elections were fine but it was the biggest mistake of the internationals.
What does observation do? They are taking the place of political parties who are either in government or opposition.  Observers, political NGOs only depend on their organization. Political parties depend on the vote of their own citizens.  Powerful parties are the backbone of democracies as they are long-lasting while men die. 
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