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YOUR PORTAL TO THE WORLD OF ELECTIONS   

Dear readers, 

We hope your 2017 is off to a good 
start!  This edition of the ACE 
Newsletter features a chapter 
summary from an American Bar 
Association (ABA) publication 
entitled International Election 
Remedies. The authors from our 
partner organization, the 
International Foundation for 
Electoral Systems (IFES), discuss the 
importance of providing the right 
to a remedy when electoral rights 
are violated and elucidate key 
elements that make such a remedy 
“effective”. The February 2017 
edition of the ACE Newsletter 
further highlights: 

 The latest questions and 
discussions on the 
Practitioners’ Network 

 Updates to the ACE 
Encyclopaedia  

 New Publications and 
resources from ACE partner 
organizations  
 

The ACE Electoral Knowledge 
Network promotes credible and 
transparent electoral processes 
with an emphasis on sustainability, 
professionalism, and trust in the 
electoral process. ACE offers a wide 
range of services related to electoral 
knowledge, assistance, and capacity 
development.  

Thank you for reading February’s 
newsletter and for your 
involvement with ACE. We look 
forward to your contributions to the 
Network! 

Best regards, 

The ACE Electoral Knowledge 
Network 

 

Where there is a right, there must 
be a remedy1 
The right to an effective remedy is well 
established in international law, and stems 
from the fundamental rights of political 
participation and universal suffrage. It is the 
violation of these rights – intentional or 
otherwise – that necessitates a remedy to 
restore them. Election experts from the 
International Foundation for Electoral Systems 
(IFES) were recently invited to contribute four 
chapters to a publication of the American Bar 
Association’s (ABA) Standing Committee on 
Election Law, entitled International Election 
Remedies, published in November 2016. In the 
book, IFES Senior Legal Specialist, Katherine 
Ellena, and Director of the Center for Applied 
Research and Learning, Chad Vickery, note that 
election observers frequently identify the 
failure to provide effective remedies as a key 
weakness in the electoral process, but it is not 
clear what constitutes an “effective” remedy. 
Further research is needed on just how the 
efficacy of different remedies might be better 
measured – and ultimately their application 
better refined.  

What is being remedied?  
Effective remedies are needed to respond to 
mistakes and violations by different actors 
throughout the electoral cycle that may cast 
doubt on the integrity of the process itself. One 
approach used by IFES to analyze challenges to 
the integrity of the election process 
distinguishes between violations related to 
systemic manipulation, malpractice, and 
fraud.2 One key benefit of integrity distinctions 
is that they can help identify appropriate 
remedies depending on the type of 
vulnerability identified – for example the 
remedy for a procedural mistake will be 
different than for intentional fraud.  

Who is the remedy for? 
The effectiveness of a remedy depends in part 
on the parties that it affects. Whose rights have 
been violated?  Who can bring a complaint or 
appeal against the violation? Is there broader 
public interest in a particular remedy? In 

principle, all actors who assert knowledge of an 
electoral irregularity should have legal standing 
to bring complaints, regardless of injury.3 
Conversely, a principle of broad legal standing 
can lead to burdensome caseloads and 
increase the number of frivolous claims, which 
can undermine the efficiency of electoral 
dispute resolution (EDR) systems.4 Ultimately, 
the legal framework must find the right 
balance in terms of who can file a complaint to 
ensure that the legal system has the capacity 
to properly investigate and adjudicate 
legitimate claims in a timely and effective 
manner.   

What are the core elements of 
effectiveness? 
There are arguably several core elements 
comprising the concept of “effectiveness,” and 
these elements concern both the effectiveness 
of the election dispute resolution system itself 
and the actual remedies the system produces:  

A remedy must be effective in practice as well 
as in law 
Even when the right to a remedy resides in the 
legal framework, access to an effective remedy 
may remain elusive. In Petkov v. Bulgaria, the 
European Court of Human Rights (ECtHR) ruled 
that a remedy must be “effective in practice as 
well as in law in the sense either of preventing 
the alleged violation or remedying the 
impugned state of affairs, or of providing 
adequate redress for any violation that has 
already occurred.”5 While it is important for 
remedies to be clearly set out in the legal 
framework, the application of these remedies 
must also be guaranteed: “winning the case is 
not the same as winning the remedy.”6 

A remedy must be timely  
It is crucial to resolve disputes or violations in a 
timely manner while they can still be redressed 
in a meaningful way. If the public considers the 
settlement of disputes too slow, trust in the 
EMB and judicial institutions (and ultimately in 
the results of an election) may be lost. In 
Nigeria, for example, the court system took 
nearly two years to resolve a dispute regarding 
the 2007 election, with a rerun finally ordered 

Katherine Ellena and Chad Vickery, International Foundation for Electoral Systems 

Feature: What Constitutes ‘Effective’ Remedies to 
Electoral Grievances? 



 
 

 

Since November, 451 members logged 

on to the Practitioners' Network and 

shared their experiences, knowledge 

and expertise through 60 

contributions to questions asked by 

their peers. Recent questions include 

Enforcing codes of conduct, Preventing 

and mitigating electoral violence, Limits 

to universal suffrage, Case studies of 

risk factors for electoral violence, 

Negative preferences in list electoral 

systems, and International observer 

reports and election disputes.  

Consolidated replies are published 

summaries of the discussions on the 

Practitioners' Network. The following 

page highlights some recently 

published consolidated replies, 

including Role of legal services 

department in election dispute 

resolution, Service of election officials 

in government, Comparative examples 

of rules and procedures applying to by-

elections, Online candidate nomination, 

and Electoral participation of domestic 

migrants. Dozens of questions have 

been consolidated already, so be sure 

to look here for a full overview. 

 

A remedy should reinforce the perception of 
fairness and the credibility of the process 
Finally, effective remedies are essential for 
undergirding the credibility of the electoral 
process. Research focused on the effectiveness 
of institutions suggests that people largely react 
to the fairness by which authorities make de-
cisions and exercise authority, and that these 
reactions “shape both their willingness to 
accept decisions and their everyday rule-
following behavior.”14 Citizens must believe the 
will of the voter is ultimately reflected in the 
election result, and that losing candidates have 
a right to redress via an effective dispute 
resolution process that considers all legitimate 
complaints. 
 
 
For further information on this publication or to 
purchase a hardcopy, please contact Elizabeth 
Yang at Elizabeth.Yang@americanbar.org or 
Katherine Ellena at kellena@ifes.org.  
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Practitioners’ Network 
 

Join the Network! 

 Are you an election 
practitioner with expertise 
and experience? 

 Are you not yet a member 
of the ACE Practitioners’ 
Network? 

If so, submit an application to 
be a member of the 
Practitioners’ Network now: 
www.aceproject.org/apply. 

 

in 2009 after the declared winner had spent 
two years in office.7 The need for the prompt 
resolution of electoral issues must also be 
balanced with the requirement for due 
process. In Namat Alieyev v. Azerbaijan, the 
ECtHR held that time restraints “may not serve 
to undermine the effectiveness of the appeal 
procedure.”8  

A remedy should be proportional to the 
violation 
While irregularities often have relatively minor 
consequences and do not amount to violation 
of any fundamental human right, election 
contestants should not be permitted to flout 
the law with impunity.9 Rather, remedies for 
these violations should be proportionate to the 
harm caused. The availability of a range of 
remedies is necessary to ensure 
proportionality of the sanctioning system. 
Fines are particularly conducive to 
proportionality, since they can easily be varied 
from a small amount that is more symbolic in 
nature to a more substantial amount that can 
curb the activities of political actors.10 To 
ensure proportionality, one must consider the 
regularity of the violation, the impact of the 
violation on the process, what will correct the 
issue, and what deterrence is required to 
ensure others do not repeat the illegal act or 
careless mistake.  

A remedy must be enforceable  
A lack of proper enforcement can undermine 
the right to an effective remedy and must be 
addressed if the EDR process – and the 
electoral process as a whole – is to be 
respected by the electorate and if electoral and 
judicial institutions are to be seen as legitimate. 
In Petkov v. Bulgaria the ECtHR stressed that 
the “rule of law…entails a duty on the part of 
the State and public authorities to comply with 
judicial orders or decisions against them.”11 
The enforcement of remedies and sanctions is 
important not only to give substance to rights, 
but also to deter future instances of 
malpractice and fraud.  

A remedy should be effective in deterrence 
An effective remedy implies the availability of 
sanctions and penalties, such as decertifying a 
candidate, disqualifying a political party, 
suspending the right to campaign, invalidating 
a ballot, or ordering a recount.12 To effectively 
deter, the availability and application of 
sanctions must be known. Without clear 
procedures and publication of resolutions or 
remedies, the deterrence value decreases. 
Beyond these clarity and transparency 
measures, penalties or sanctions must be 
sufficiently strict to deter each different kind of 
violation, and sanctions will be more effective 
in deterrence if all parties engaged in a 
violation are penalized.13  
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   The updated Boundary Delimitation topic area was published on the ACE Encyclopaedia (Spanish). ACE also published case studies      
   related to Elections and Youth (a sub-section of the Electoral Management topic area) for Namibia and South Africa. These case studies  
   join previous case studies on youth highlighting  Ghana, Kenya, and Nigeria.  
 
   If you would like to see a particular topic addressed in an ACE Focus On or translated into Spanish, French, or Arabic please send your  
   suggestions to facilitators@aceproject.org. 

 
 

 

Bridging the gap between commitment and capacity: Corruption, transparency and accountability in the African Peer Review 
Mechanism (EISA) 

The APRM review process tracks progress made towards implementing various international treaties, standards and codes through 
the combination of multi-stakeholder self-assessment, with an independent review prepared by a panel of African experts in 
booklength country review reports. Consequently, the process offers an important potential avenue through which African 
governments can be held accountable to both national stakeholders (via self-assessment) and to other African governments (via 
peer review). 
 
 

Women and Poltical Transition: The Risk of Replicating Inequality and the Fundamental Need for Gender Parity in Decision-Making (IFES) 

The legal framework for elections and political processes are often shaped, drafted, or reformed during peace processes and political 
transitions. IFES is committed to programming that integrates gender equality and women’s empowerment into all political and 
electoral technical assistance, including evolving and complex transitional contexts. This is critical for two reasons: (1) Excluding 
women from the nascent stages of conflict resolution is a missed opportunity to have all voices influence the blueprint for peace 
and democracy in their countries, and (2) Excluding women from political transition processes risks replicating gender inequality in 
new structures and perpetuating it in societal attitudes. This briefing paper by IFES Senior Gender Specialist Jessica Huber outlines 
IFES’ gender-specific programming, which examines and responds to points along the continuum of crisis, political transition and 
stable democracy. 

 

Risk Management in Elections (International IDEA) 
Elections are complex undertakings. Regardless of where they take place, election management bodies (EMBs) face numerous risks 
in organizing them. These risks are linked to the legal, operational, technical, political and security aspects of electoral processes. 
When risks become certainties, the consequences can be serious in both well-established and transitional democracies.Risk 
management has been endorsed by many professions for dealing with complex tasks, and is now emerging as an area of increased 
importance for EMBs, electoral assistance providers and democracy researchers.This Policy Paper demonstrates the importance of 
institutionalizing risk management in elections. It discusses key terminological and methodological aspects of risk management in 
order to derive election-specific definitions, and outlines the key ingredients of risk management in elections. The paper takes stock 
of existing electoral risk-management practices, based on the results of a global survey of 87 countries carried out by International 
IDEA, and case studies provided by EMBs in Australia, Bosnia and Herzegovina Canada, India, Mexico and South Africa, as well as a  

      comparative case study of Kenya, Nepal and Nigeria. 

 Service of election officials in government 
As Elections professionals, is it professional/morally correct to 
preside over an election as a Commissioner or Chief Electoral 
Commissioner and later serve as a Cabinet Minister in the 
government that was brought to power as a result of that 
particular election?  
 

Comparative examples of rules and procedures applying to by-
elections 
In which cases should by-elections be held? Given that by-
elections are normally held in order to fill the vacant seats at the 
Parliament, is there any threshold of maximum vacant seats 
causing the inability of the Parliament to work?  
 
In which countries are the legal framework and procedures 
applying to by-elections the same as the ones applying to 

ACE Encyclopaedia: The Latest Updates 

Recently Consolidated Questions 
 

Recent Publications by ACE Partners 

regular elections (in terms of voter registration, timelines, 
candidate registration, campaigning, voting and publication of 
the results, etc.)? In which countries are they different?  
 
In case the legal framework prevents elected MPs that are 
appointed as Ministers to keep their seats in Parliament after 
they take up ministerial duties, is there any mechanism to fill the 
seats that remain vacant without holding by-elections (i.e. 
electing a regular MP and a deputy MP who would fill the vacant 
seat)?   
 
Role of legal services department in election dispute resolution 
I am looking for models of Legal Services departments of the 
Secretariat supporting the state election commission. 
Specifically, what role does this body play in election dispute 
resolution?  
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